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(3) The account must be accompanied by a statement 
prepared from detailed reports from each province in such 
form as best exhibits the moral and material progress and 
condition of India (c). 

(a) At some time or other during the session of Parliament, usually 
towards the end, the House of Commons goes into committee on the 
Fast India Revenue Accounts, and the Secretary of State for India 
or his representative in the House of Commons, on the motion to go 
into committee, makes a statement in explanation of the accounts of 
the government of India. The debate which takes place on this state- 
ment is commonly described as the Indian Budget Debate. The 
resolution in committee is purely formal. 

(b) The words ‘in respect of the said establishment’ represent 
the construction placed in practice on the enactment reproduced by 
this section. 

(c) This is the annual ‘moral and material progress report.’ A 
special report 1s published at the expiration of each period of ten years, 
giving a very full and interesting account of the general condition 
of India at that date. The last of these decennial reports was 
in 1913. 


80.—(x) (a) His Majesty may, by warrant under His 
Royal Sign Manual, countersigned by the Chancellor of the 
Exchequer, appoint a fit person to be auditor of the accounts 
of the Secretary of State in Council, and authorize that 
auditor to appoint and remove such assistants as may be 
specified in the warrant. 


(2) The auditor examines and audits the accounts of the 
receipt, expenditure, and disposal in the United Kingdom of 
all money, stores, and property applicable for the purposes 
of the Government of India Act, 1858. 


(3) The Secretary of State in Council must by the officers 
and servants of his establishment produce and lay before the 
auditor all such accounts, accompanied by proper vouchers 
for their support, and must submit to his inspection all books, 
papers, and writings having relatio:. thereto. 

(4) The auditor has power to examine all such officers and 
servants in the United Kingdom as he thinks fit in relation 
to such accounts, and the receipt, expenditure, or disposal 
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of such money, stores, and property, and for that purpose, 
by writing under his‘hand, to summon before him any suéh 
officer or servant, 

(5) The auditor must report to the Secretary of State in 
Council his approval or disapproval of the accounts aforesaid, 
with such remarks and observations in relation thereto as he 
thinks fit, specially noting any case, if such there be, in which 
it appears to him that any money arising out of the reveniies 
of India has been appropriated to other purposes than those 
to which they are applicable. 

(6) The auditor must specify in detail in his reports all 
sums of money, stores, and property which ought to be 
accounted for, and are not brought into account or have not 
been appropriated, in conformity with the provisions of the 
law, or which have been expended or disposed of without 
due authority, and must also specify any defects, inaccuracies, 
or irregularities which may appear in the accounts, or in 
the authorities, vouchers, or documents having. relation 
thereto. 

(7) The auditor must lay all such reports before both 
Houses of Parliament, with the accounts of the year to which 
the reports relate. 

(8) The auditor holds office during good behaviour, 

(9) There are paid to the auditor and his assistants, out of 
the revenues of India, such salaries as His Majesty by warrant, 
signed and countersigned as aforesaid, may direct. 

(10) The auditor and his assistants are, for the purposes of 
superannuation allowance, in the same position as if they 
were on the establishment of the Secretary of State in 
Council. 


(a) The duties of the India Office auditor as to Indian revenues and 
expenditure correspond in some respects to the duties of the comp- 
troller and auditor-general with respect to the revenues of the United 
Kingdom. But the reports of the India Office auditor are not referred 
to the Public Accounts Committee of the House of Commons. As to 
the comptroller and auditor-general, see Anson, Law and Custom of 
the Constitution (third ed.), vol. ii. part 1, 
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PART III. 
PRoPERTY, CONTRACTS, AND LIABILITIES, 


81.—(x) The Secretary of State in Council may, with the Power of 
soncurrence of a majority of votes at a meeting of the Council pare 


of India, sell and dispose of any property for the time being maken 
véated in His Majesty for the purposes of the government buy pro- 
of India, and raise money on any such property by way of fri ies 
mortgage and make the proper assurances for any of those ing 
purposes, and purchase and acquire any property. 

(2) All property acquired in pursuance of this section 
vests in His Majesty for the service of the government 
of India. 

(3) Any assurance relating to real estate made by the 
authority of the Secretary of State in Council may be made 
under the hands and seals of three members of the Council 
of India. 

32.—(1) The Secretary of State in Council may, with the Contracts 
concurrence of a majority of votes at a meeting of the Council reser 
of India, make any contract for the purposes of the Govern. ease 
ment of India Act, 1858. mh 

(2) Any contract s» made may be expressed 
by the Secretary of State in Council. 

(3) Any contract so made which, if it were made be 
private persons, would be by law required to bor z 
seal, may be made, varied, or discharged under the h 
and seals of two members of the Council of India. , 

(4) Any contract so made which, if 1t were mad, 
private persons, would be by law required to be 
the party to be charged therewith, may be made, 
discharged under the hands of two members of the 
of India. 

(5) Provided that any contract for or relating to Uniagyy 
facture, sale, purchase or supply of goods, or for or rejptg 
affreightment or the carriage of goods, or to insura: a 
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subject to such-rulesgasétestrictiogs as the Secretary of State, 
in Council prescribes, bes maidé and signed on behalf of the 
Secretary of State in Council by any person upon his perma- 
nent establishment, duly empowered by the Secretary of State 
in Council in this behalf. Contracts so made and signed ane 
as valid and effectual as if made as prescribed by the fore- 
going provisions of this section. Particulars of all contracts 
so made as aforesaid must be laid before the Secretary of 
State in Council in such manner and form and within such 
times as the Secretary of State in Counci. prescribes. 

(6) The benefit and hability of every contract made in 
pursuance of this section passes to the Secretary of State in 
Council for the time being. 


33.—(1) The Governor-General in Council and any local 
Government (a) may, on behalf and in the name of the 
Secretary of State in Counc.l, and subject to such provisions 
or restrictions as the-Secretary of State in Council, with the 
concurrence of a majority of votcs at a meeting of the Council 
of India, prescribes, sell and dispose of any movable or immov- 
able property (6) whatsoever in India, within the limits of 
their respective governments, for the time being vested in 
His Majesty for the purposes of the government of India, or 
raise money on any such property by way of mortgage, and 
make proper assurances for any of these purposes, and pur- 
chase or acquire any property, movable or immovable (b). 
in India within the sail respective limits. and make any 
contract for the purposes of the Government of India Act, 
1858 (c). 

(2) Every assurance and contract made for the purposes of 
this section must be exccuted bysuch person and in such manner 
as the Governor-General in Council by resoiution (d) directs or 
authorizes, and it so executed may be enforced by or against 
the Secretary of State in Council for the time being. 

(3) Neither the Secretary of State nor any member of the 
Council of India, nor any person executing any such assurance 


of contract, is personally liabi® ist efpect thereof, but all 
liabilities in respect’ of any. stich ‘assurance or contract are 
one by the revenues of India. 

(4) Al property acquired in pursuance of this section 
vests in His Majesty for the service of the government of 


India. 


(a) The words ‘ or any officer for the time being entrusted with the 
government, charge, or care of any presidency, province, or district’ 
have been construed in practice as including only Jieutenant-governors 
and chief commissioners, and not ‘district officers’ in the special India 
sense. They are therefore represented in the Digest by the expression 
‘local Government,’ as defined by s. 124 of the Digest. 

(b) The words in the Act are ‘ real or personal estate.’ 

(c) Soon after the passing of the Government of India Act, 185%, 
it became necessary to legislate for the purpose of determining how 
contracts on behalf of the Secretary of State in Council were to be 
made in India. Before that Act it had been held that contracts made 
in England by the East India Company as a governing power could 
only be made under seal (Gibson v. Kast India Company, 5 Bing, N. C. 
262). In India, at least in the presidency tuwns, certain documents 
required sealing for the purpose of legal validity. The real seal of the 
Company was in England, but copies were kept in Calcutta, Madras, 
and Bombay, and documents scaled with these copies were generally 
accepted as sealed by the Company. Contracts not under seal were 
made in India on behalf of the Company by various officials. The 
transfer of the powers of the Company to the Secretary of State in 
Council disturbed all these arrangements, and the Government of 
India Act, 1859 (22 & 23 Vict. ¢. 41), was accordingly passed for deter- 
mining the officers by whom, and the mode in which, contracts on 
behalf of the Secretary of State in Council were to be executed in India. 
The Act was amended by the East India Contracts Act, 1870 (33 & 34 
Vict. ¢. 59). 

(d) See the resolution of the Government of India in the Home 
Department of March 28, 1895, specifying the officers by whom parti- 
cular classes of instruments may be executed, 


84, The Governor-General in Council, and any other Fowsr-to, 
18 0 0! 


person authorized by any Act passed in that behalf by the egcheated 
Governor-General in Council, may make any grant or disposi- property, 
tion of any property in British India accruing to His Majesty by Vea 
forfeiture, escheat, or otherwise, to or in favour of any relative it 
or connexion of the person from whom the property has 
accrued, or to or in favour of any other person. : 


As to escheat, see note (c) on s. 22 above. 
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85.—(1) The Secretary of State in Council may sue and 
be sued as well in India as in England by the name of the 
Secretary of State in Council, as a body corporate (a). 

(2) Evory person has the same remedies against the 
Secretary of State in Council as he might have had against 
the East India Company if the Government of India Act, 
1858, had not been passed (5). 

(3) The property and effects for the time being vested in 
His Majesty for the purposes of the government of India, or 
acquired for those purposes, are liable to the same judge- 
ments and executions as they would have been liable to in 
respect. of liabilities Jawfully incurred by the East India 
Company if the Government of India Act 1858, had not 
heen passed. 

(4) Neither the Secretary of State nor any member of the 
Council of India is personally liable in respect of any contract 
entered into or other liability incurred by the Secretary of 
State or the Secretary of State in Council in his or their 
official capacity, nor in respect of any contract, covenant, or 
engagement of the East India Company, but all such liabilitics, 
and all costs and damages in respect thereof, are borne by 
the revenues of India. 

(a) Although the Secretary of State is a body corporate, or in the 
same position as a body corporate, for the purpose of contracts, and of 
suing and being sucd, yet ho is not a body corporate for the purpose 
of holding property. Such property as formerly vested, or would 
have vested, in the East India Company, now vests in the Crown. 
See the remarks of James, L. J., in Kinlock vy. Secretary of State in 
Council (1880), L. R. 15 Ch. D. 1. The Secretary of State in Council 
has privileges in respect of debts due to him in India similar to those 
of the Crown in respect of Crown debts in England (The Secretary 
of State for India v. Bombay Landing and Shipping Company, 5 Bom. 
H. ©. Rep. 0. C. J. 23). 

(b) An action does not he against the Crown in England. The only 
legal remedy of a subject against the Crown in England 1s by petition 
of right. 

Until 1874 it was doubtful whether a petition of right would lie 
except for restitution of property detained by the Crown. But in 


that year it was decided that a petition would lie for damages for 
breach of contract (R. v. Thomas, L. R. 10 Q. B. 31); and that decision 
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has been followed in subsequent cases. A petition of right does not 
lie for a tort except where the wrong complained of is detention of 
property, the reason alleged being the maxim that the king can do nu 
wrong. For a wrong done by a person in obedience or professed 
obedience to the Crown the remedy is against the wrongdoer himself 
and not against his official superior, because the ultimate superior, 
the Crown, is not liable. See Clode, Law und Practice of Petition of 
Right, and R. v. Lords Commissioners of the Treasury, 7 Q. B. 387, and 
Raleigh v. Goschen, [1898} 1 Ch. 73. 

A petition of right does not lie in respect of property detained or 
a contract broken in India. 

In the case of Frith v. Reg., L. R. 7 Ex. 365 (1872), the suppliant, 
by petition of right, sought to recover from the Crown a debt alleged 
to have become due to the person whom he represented from the 
Sovereign of Oudh, before that province was annexed in 1856 to the 
territories of the East India Company. But it was held that, assuming 
the East India Company became liable to pay the debt by reason of 
the annexation of the province, the Secretary of State for India m 
Council, and not tho Crown, was, under the provisions of the Govern- 
ment of India Act, 1858, the person against whom the suppliant must 
seek his remedy, and that consequently a petition of right would not 
lie. It was pointed out that the remedy by petition of right was u- 
applicable, as it was plain that the revenues of England could not be 
liable to pay the claim, and that consequently a judgement for the 
suppliant would be barren. See also Doss v. The Secretary of State for 
India in Council, L. R. 19 Ex. 509, and Reiner v. Marquis of Salisbury, 
L. R. 2 Ch. D. 378. 

Under the enactments reproduced by this section there is a statu- 
tory remedy against the Secretary of State in Council, and that remedy 
18 not confined to the classes of cases fo: which a petition of right would 
lie in England. See the judgement of Sir Barnes Peacuck, C.J., in 
the case of the P. & O. Company v. Secretary of State for India in 
Council (1861), 2 Bourke 166; 5 Bom. H.C. R. Appendix A; and 
Mayne’s Criminal Law of India, pp. 299 8qq. In Secretary of State for 
India in Council v. Moment, L. R. 40 Indian Appeals, 48 (1912), 1b was 
held that the remedy against the Secretary of State in Council under 
21 & 22 Vict. c. 106, 8.65, could not be taken away by Indian legislation. 
On the other hand it would appear that, apart from special statutory 
provisions, the only suits which could have been brought against the 
East India Company, and which can be brought against tho Secretary 
of State in Council as successor of the Company, aro suits in respect of 
acts done in the conduct of undertakings which might bo carried on 
by private individuals without sovereign powers. See Nobin Chunder 
Dey v. The Secretary of State for India, 1 UL. R. 1 Val. 11 (1875) ; Jchangir 
M. Cursetji v. Secretary of State for India in Council (1902), I. L. R. 
27 Bom. 189; Shivabhajun v. Secretary of State for India, I.L. RB 
28 Bom. 314. 

A suit or action against the Secretary of State in Council may 
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sometimes be met by the plea that the act complained of falls Within the 
category of ‘acts of State,’ and accordingly cannot be questioned by 
a municipal court. A ples of this kind was raised successfully in 
severa) cases by the East India Company with respect to prdteedings 
taken by them, not in their character of trading company but in their 
character of territorial sovereigns. (As to the distinction between 
these two characters, see Gibson v. East India Company (1839), 5 Bing. 
N. U. 262; Raja of Coorg v. East India Company (1860), 29 Beav. 300, 
at p. 308; and the cases noted below.) And the principles laid down 
in these cases have been foliowed in the case of similar proceedings 
against the Secretary of State in Council, 

The question whether the East India Company wore acting as a 
sovereign power or as a private company was raised in Moodalay v. 
The East India Company (1785), 1 Bro. ©. C. 469 (referred to in 
Prioleau v. United States (1866), L. R. 2 Eq. 659), but the first reported 
case in which the Company successfully raised the defence that they 
were acting as sovereigns, and that the acts complaiicd of were ‘ acts 
of State,’ appears to have been The Nabob of the Carnatic v. East India 
Company (1793), 1 Ves. dr. 371; 2 Ves. dr. 56; 3 Bro. C. C. 292; 
4 Bro. C.(. 100. This was a suit for an account brought by the Nabob 
of Arcot against the East India Company. On the hearing ii appeared 
by tho Company’s answer that the subject-matter of the suit was 
a matter of political treaty between the Nabob and the Company, the 
Company having acted throughout the transaction in their bolitical 
capacity, and haying been dealt with by the Nabob as if they were an 
independent sovereign. On this ground the bil] was dismissed. 

The same principle was followed in the case of The Kast India Com- 
pany v. Syed Ally (1827), 7 Moo. Ind. App. 555, where it was held that 
the resumption by the Madras Government ot a ‘ jaghire’ granted by 
former Nawabs of the Carnatic before the date of cession to the East 
India Company and the regrant by the Madras Government to another, 
was such an act of sovercign power as precluded the Courts from takiz.¢ 
cognizance of the question in a suit by the heirs of the original grantee. 

The case of Bedreechund v. Elphinstone (1830), 2 State Trials, N. 8. 
379; 1 Knapp P. C. 316, raised the question as to the title to booty 
taken at Poonah, and alleged to be the property of the Peishwa. It 
was held that the transaction having been that of a hostile seizure 
made, if not flagrante yet nondwm cessante bello, a municipal court had 
no jurisdiction to udjudge on the subject ; and that if anything had 
been done amiss, recourse could be had only to the Government for 
redress. This decision was tollowod in Ex ple, D. F. Marais (1902), 
A. ©. 109. 

In the Tanjore case, Secretary of State in Council of India v. Kamachee 
Boye Sahaba (1859), 13 Moo. P. C. 22, a bill was filed on the equity side 
of the Suprome Court of Madras to establish a claim as private property 
to certain property of which the Government had taken possession, 
and for an account. The acts in question had been done on behalf of 
the Government by a commissioner appointed by them in connexion 
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with thettaking over of Tanjore on the death of the Raja Sivaji without 
heirs. It wag held that as the seizure was made by the British Govern- 
ment, acting as a sovereign Power, through its delegate, the East 
Iidia Company, it was an act of State, to inquire into the propriety 
of which a municipal court had no jurisdiction. Lord Kingsdown, 
in deliveiing judgement, remarked that ‘the general principle of law 
could not, with any colour of reason, be disputed. The transactions 
of independent States between cach other are governed by other laws 
than those which municipal courts administer. Such courts have 
neither the means of deciding what is right nor the power of enforcing 
any decision which they make.’ It was held that the act complained 
of fell within this principle. ‘ Of the propriety or justice of that act,’ 
remarked Lord Kingsdown, ‘ neither the Court below nor the Judicial 
Cominittee have the means of forming, or the right of expressing if 
they had formed, any opinion. It may have been just or unjust, 
politic or impolitic, beneficial o: injurious, taken as a whole, to those 
whose interests are affected. These sre considerations into which 
their lordships cannot enter, It is sufficient to say that, even if a 
wrong has been done, it is a wrong for which no municipal court ot 
justice can afford a remedy.’ 

In the Coorg case, Raja of Coorg \. East India Company (1860), 
29 Beav. 5090, the East India Company had made war against the 
Raja of Coorg, annexed his territory, and taken his property, including 
some of the Company's notes. The raja filed a bill against the East 
India Company, but it was held that the Company had acted in their 
sovereign capacity, and the bill was dismissed. 

In the Delhi case, aja Salig Ram v. Secretary of State for India in 
Council (1872), L. R. Ind. App. Supp. Vol., p. 119, the question was 
as to the validity of the seizure, after the Indian Mutiny, of estates 
formerly belonging to the titular King of Delhi. Here also it was 
held that the seizure was an act of State, and as -vch was not to be 
questioned in a municipal court. 

In Sirdar Bhagwan Singh v. Sceretary of State for India in Council 
(1874), L. R. 2 Ind. App. Cas. 38, an estate belonging to a former chief 
m the Punjab had been seized by the Crown, and the question was 
whether it had been so seized in right of conquest or by virtue of a legal 
title, such as lapse or escheat. Lt was held that tho seizure had been 
made in right of conquest, and as such must be regarded as an act of 
State, and was not liable to be questioned in a municipal court. 

Forester and others y. Secretary of State for India in Council (1872), 
L. R. Ind. App. Supp. Vol., p. 10, is @ case on the other side of the line. 
In this case the Government of India had, on the death of Begum 
Sumroo, resumed property formerly belonging to her, and the legality 
of their action was questioned by hor heirs. It appeared that the 
Begum had very nearly, but not quite acquired the position of a petty 
Indian sovereign, but that she was a British subject at the time of her 
death, and that the seizure in question was not the scizure, by arbi- 
trary power, of territories which up to that time belonged to another 
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"sovereign State, but was the resumption, under colour of a legal title, of 
lands previously held from the Government by a subject under a par- 
ticular tenure, on the alleged determination of that tenure; and that 
consequently the questions raised by the suit were recognizable by 
a municipal court. 

Doss v. Secretary of State for India in Council (1875), L. R. 19 Eq. 509, 
was a case arising out of the extinction of 4 sovereign power in India, 
though not in consequence of hostilities. It was a suit brought in the 
English Court of Chancery by creditors of the late King of Oudh against 
the Secretary of State as his successor. It was held that as the debt 
had been incurred by the late king in his capacity as sovereign, and 
could not have been enforced against him as a legal claim, it did not, 
upon the annexation of the kingdom of Oudh, become a legal obligation 
upon the East India Company, and therefore was not, by the Act of 
1858, transferred as a legal obligation against the Secretary of State ; 
and on this ground a demurrer to the bill was allowed. 

In the case of Grant v. Secretary of State for India ir, Council (1877), 
2C. P. D. 445; 46 L. J. C. 681, a demurrer was allowed to an action 
by an officer of the East India Company’s service who had been com- 
pulsor:ly retired under the order of the Government of India, Here 
the plaintiff was clearly a British subject, but nothing turned upon this. 
For the order was held, as an act of administration in the public service, 
to be within the high powers of government formerly entrusted to the 
East India Company (not as a trading company, but as a subordinate 
Government) and now to be exercised by the Government of India, 
In effect the question was not of a sovereign act, but of the powers of 
high (but still subordinate) officers of Government. 

In Kinlock v. Secretary of State for India (1879), L. R. 15 Ch. D. 1 
and 7 App. Cas. 619, which was one of the Banda and Kirwee cases, 
it was held that a royal warrant granting booty of war to the Secretary 
of State for India in Council in trust to distribute amongst the persons 
found entitled to share it by the decree of the Court of Admiralty, did 
not operate as a transfer of property, or create a trust, and that the 
defendant, being merely the agent of the sovereign, was not hable to 
account to any of the parties found entitled. 

In Walker v. Baird, [1892] App. Cas. 491, which was an appeal to 
the Privy Council from the Supreme Court of Newfoundland, it was 
held that the plea of ‘ act of State,’ m the sense of an act, the justifica- 
tion of which on constitutional grounds cannot be inquired into, cannot 
hood t d bs woen British ubjcety ma British coleny. In this 

BO uv pleat ia Guulpa aed vi 2 efvrenee with Lo tobstet lactory, 
and vbe deienuant, a captain of one ot Her Majesvy’s ships, pleaded 
that he was acting in the exeoution of his duty, m carrying out an 
agreement between the Queen and the Republic of France. But the 
defence was not allowed. 

In Cook v. Sprigg, [1899] A.C. 572, it was held that grantees of 
concessions made by the paramount chief of Pondoland could not, 
after the annoxation of Pondoland by the Queen, enforce against the 
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Crown the privileges and mghts conferred py tne concesstons. The 
language used xn the Tanjore case was quoted with approval, 

In West Rand Central Gold Mining Company Limited v. The Ksng, 
{1905] 2 K. B. 391, 1t was held, on demurrer to a petition of right, that 
damages could not be recovered against the Crown in respect of gold 
‘commandeered’ by the Boer Government before the annexation of 
the Transvaal. 

The facts 1n Dhuleep Singh’s case, Salaman v. Secretary of State for 
India in Council, [1905] 1 K. B. 613, resembled those in the Tanjore 
case. When the Punjab was annexed, the East India Company con 
fiseated the State property, granted Dhuleep Singh a pension for hfe, 
assumed the custody of his person during his minority, and took 
possession of his private property. It was held that these were acts 
of State, and that an action would not he against the Secretary of 
State in Council for arrears of the pension and for an account of the 
personal property. 

On ‘acts of State,’ see further, Mayne, Criminal Law of India, 
pp. 318 sqq., the article ‘Act of State’ in the Encyclopaedia of the 
Laws of England, and the cases collected in the notes on The Queen v. 
The Commissioners of the Treasury, L. R. 7 Q. B. 387, 1n Campbell's 
Ruling Cases, vol. 1. pp 8028qq. The notes on Indian cases 1n that 
volume have been partially reproduced above. Mr. Harrison Moore’s 
recent essay on Act of State in English Law (London, 1906) covers 
wider ground, and touches on many points in tho ‘troublesome 
borderland of law and politics.’ 

In suits or actions against the Secretary of State for breach of con- 
tract of service, regard must also be had to the principles regulating the 
tenure of servants under the Crown (see note on s. 21 above). 

And, finally, the liability of the Secretary of State in Council to be 
.ued does not deprive the Crown of tho privileges to which it 1s entitled 
by virtue of the prerogative. In Ganpat Pataya v. Collector of Canara 
(1875), I. L. R. 1 Bom. 7, the priority of Crown debts over attachment 
was maintained, and West, J., said—‘ It 1s a universal rule that pre- 
rogative and the advantages it affords cannot be taken away except by 
the consent of the Crown embodied in statute. This rule of inter- 
pretation 1s well established, and apples not only to the statutes passed 
by the British, but also to the Acts of the Indian Legislature framed 
with constant reference to the rules recognized in England.’ 

As to the legal hability of a colomal governor, Sir W. Anson says— 
‘He can be sued in the courts of the colony im the ordinary form of 
procedure. Whether the cause of action springs from liabilities in- 
curred by him in his private or in his public capacity, this rule would 
appear to hold good Though he represents the Crown he has none 
of the legal irresponsibility of the sovereign witl:o the compass of his 
delegated and lmuted sovereignty.’ Law and Custom of the Conststu- 
tion, 3rd ed., vol. u. pt. u. p. 81. See Hill v. Bigge, 3 Moore P. C. 465 ; 
Musgrove v. Pulido, L. R. 5 App. Cas. 102; Nireaha Tamaki v. Baker, 
App. Cas., [1901] pp. 561, 576, and keith, Responsible Government in 


Gencral 
powers 
and 
duties of 
Governor 
General in 
Counuil 
113 Guo 
Mil, ¢ 63, 


89 

3&4 Will 
IV, ¢ 85 
8 39) 


202 GOVERNMENT OF INDIA [em 


the Dominione, vol. 1. pt. 1. chap. 11. The position of the Lord-Lieutenant 
of Ireland appears to be different. See Anson, 1b. 

The procedure 1n suits against the Government in India 1s regulated 
by Order xxvu m the first schedule to the Code of Civil Procedure 
(Act V of 1908). 


PART IV 
THL GOVLRNOR GENERAL IN COUNCU 
Gcneral Powers of Governor Gencral om Council 


36.—(1) The superintendence, dircetion and control of the 
ayil and military government of British India 13 vested in 
the Governor General of India in Council (a) 


(2) The Governor General m Council 1s required to pay 
due obedience to all such orders as he may receive from the 
secretary of State (b) 


(a) 1t 1s dsfheult to reproduce with accuracy enactments which regu- 
lated the powers and duties of the Governor General and bis Couneil 
in the days of the East India Company 

dection 9 of the Regulating Act of 1773 (13 Geo HI, ¢ 63) enacts 
that the sad governor general and council’ (1 e the Governor General 
and Council ot Bengal), or the major purt of them, shall have 
power of superintundmg and controllng the presidencies of Madras, 
Bombay, and Bencoolen respectively, s0 far and in so much ws that it 
shall not be lawful for any president and council of Madras, Bombay, 
or Bencoolen’ to make war or treaties without the previous consent 
of the governor gencral and council, except in cases of imminent 
necossity o. of special orders from the Company ee s 49 of this 
Digest Section 349 of the Charter Act of 1833 (3 & 4 Will IV, ¢ 85) 
declared that ‘The superintendence, direction, and control of the 
whole civil and mhtary government of all the sud territories and 
revenues In India shafl be and 1s hereby vested in a governor general and 
councillors, to be styled ‘ The Governor General of Indiain Council ”’ 

Since India has been placed under the direct government of the 
Crown the governoz general has ulso been viceroy as the represcntative 
of the sovereign Lord Canning was the first viceroy 

The Governor General m Council is often described as the Govern- 
ment of Indi, a description which is recogmzed by Indian legislation 
(X of 1897, 8 3 (22)) 

Of course the reproduction of statutory enactments embodied 1n this 
Digest 1s not an exhaustive statement of the powers of the Governor- 
General in Council For instance, the powers of the Government of 
India as the paramount authority in India, extend beyond the Jimits 
of British India 
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Again, the Governor-General in Council, as representing the Crown 
in India, enjoys, in addition to any statutory powers, such of the powers, 
prerogatives, privileges, and immunities appertaining to the Crown 

are appropriate to the case and consistent with the system of law 
in force in India. Thus it has been decided that the rule that the 
Crown is not bound by a statute unless expressly named therein applies 
also in India. See Secretary of State for India v. Bombay Landing and 
Shipping Company, 5 Bom. H. UC. Rep. O. C. J. 23; Ganpat Pataya v. 
Collector of Canara, I. L. R. 1 Bom. 7; Lhe Secretary of State for India 
v. Matthurabhai, I. L. R. 14 Bom. 213, 218; Bell v. Municipal Com- 
missioners for Madras, I. L. R. 25 Mad. 457. The Governor-General 
in Council has also, by delegation, powers of making treatios and 
arrangements with Asiatic States, of exercising jurisdiction and other 
powers in foreign territory, and of acquiring and ceding territory. 
See Damodhar Khan v. Deoram Khanji, I. L. R. 1 Bom. 367, L. R. 
2 App. Cas, 332; Lachni Narayoxn v. Raja Pratab Singh, LL.B. 
2 All. 13; Hemchand Devshand v. Azam Sakarlal Chhotamlal and The 
Taluka of Kotda Sangani \. The State of Gondal, A. C., [1906] 212, and 
below, p. 417. Moreover, the Government of India has powers, 
rights, and privileges derived, not trom the Enghsh Crown, but from 
the native princes of India, whose rule it has superseded. For instance, 
the rights of the Government in respect of Jand and minerals in India 
are different from the rights ot the Crown im respect of land and mmerals 
in England. Whether and in what cases the Governor-Ceneral has the 
prerogative of pardon has been yuestioned, The power is not expressly 
conferred on him by his warrant of appointment, but 1t would be strange 
if he had not a power possessed by all colonial governors. However, 
the power of remitting sentences under the Code of Crunmal Procedure 
makes the question of little practical importance. As to the preroga- 
t'ves of the Crown in India and elsewhere, see Chitty, Prerogatives of 
the Crown; Forsyth, Cases und Opinions, chap. vy; and Campbell’s 
Ruling Cases, vol. yu. pp. 150-275. 

The Madras und Bombay Armies Act, 1893 (56 & 57 Vict. ¢. 62), 
took away the military contro) and authority previously exercisable 
by the Governments of Madras and Bombay. As to the power of 
the governor-general to grant military commissions, see the note 
below, p. 205. 

(4) This reproduces part of ». 9 of the Regulating Act (13 Geo. 1, 
¢. 3), which directs that ‘the said governor-general and council for 
the time being shall and they are horeby duected and required to 
obey all such orders as they shell receive from the Court of Directors 
of the said united Company.’ This enactment wis necessary at a time 
when the relations to be regulated were thos: between the statutory 
governor-general and his council on the one hav and the directors 
of the Company on the other, and, bemg still on the statute book, is 
reproduced here, But, of course, tho relations between the Secretary 
of State and the Government of India are now regulated by constitu- 
tional usage. 
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The Governor-General. 


The 87. The Governor-General of India is appointed by His 
vernor- , 

pall Majesty by warrant under the Royal Sign Manual. 

- & 22 The appointment of the governor-general is made on the adviwe 

‘cay 29 J of the Prime Minster. 


The governor-general usually holds ofhce for a term of five years. 
As to his resignation, see below, s. 82. 


The Council of the Governor-General, 


Constitu: 88, The council of the Governor-General of India, as con- 


tion of ‘ Fi A 
governor. Stituted for executive purposes, consists of the ordinary mem- 


sete bers, and of the extraordinary member (a) (if any} thereof (6). 


(a) See s. 40. 
(b) This section does not reproduce any specific enactment, but 
1epresents the existing law. 


Urdmary 89,—(1) The ordinary members of the governor-general’s 
ee cow cil are appointed by His Majesty by warrant under the 
21&22 Royal Sign Manual. 


ict. c. 


ae . (2) The number of the ordinary members of the governor- 
Vict.c. general's council is five, or, 1f His Majesty thinks fit to appoint 


67, 8. 3+ 
we a sixth member, six (a) 


rot. © 


97, 8.8 (3) Of the ordinary members of the governor-general’s 
hy 38 councu, three must be persons who at the time of their 
91,81. appointment have been for at least ten years in the service 


aa of the Crown in India, and one must be a barrister of 
England or Ireland, or a member of the Faculty of Advocates 
of Scotland, of not Jess than five years’ standing (b). 

(4) If any person appointed an ordinary member of the 
governor-general’s council is at the time of his appointment 
in the military service of the Crown, he may not, during his 
continuance in office as such member, hold any mihtary 
command or be employed in actual military duties (c). 


(a) The number 1s at present six. The power given by 37 & 38 Vict. 
¢. 91 to appoint a sixth member specifically for public works purposes 
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was made a general power by 4 Edw. VII, c. 26. Under existing arrange- 
mente the business of the Government of India is distributed between 
nine departments—Finance, Foreign, Home, Legislative, Revenue and 
Agriculture, Public Works, Commerce and Industry, Army, Education. 
Of these the Foreign Department is under the immediate super- 
intendence of the governor-general, and the Army Department is under 
the commander-in-chief of His Majesty's forces in India (see s. 40 of 
Digest). The charge of the other departments is distributed between 
the other members of council. 

The term of office of a member of council is by custom five years, 
As to leave of absence, resignation, and conditional and temporary 
appointments, see below, ss. 81-87. 

(6) The member of council who is required to hold these qualifica- 
tions is usually styled the law member. The first holder of the post 
was Lord Macaulay. He and his successors, down to 1853, were not 
members of the executive council, and his duties during this period 
are described by Sir Barnes Peacock in a minute of November 3, 1859, 
and by Sir H.S. Maine in his minute of May 5, 1866 (Minutes, No. 42). 
By the Act of 1853 (16 & 17 Vict. c. 95) he was placed in the same 
position as the other ordinary members of the governor-general’s 
council. He is at the head of a department of his own, the Legislative 
Department, which was formerly a branch of the Home Department, 
but which was, in pursuance of Sir H. S. Maine’s recommendations 
(séc Minutes by Sir H. S. Maine, No. 84), constituted a separate depart- 
ment in 1869. The duties of this department, and its relation to the 
other branches of the Government of India, are regulated by the rules 
and orders for the transaction of business in the council of the governor- 
general. Practically, its functions are to prepare the drafts of all 
legislative measures introduced into the governor-general’s council, 
to consider, and in somo cases to settle, the form of regulations sub- 
mitted under the Government of India Act, 1870 (33 Vict. c. 3), and 
of the rules and regulations made under powers given by Acts of tho 
governor-general’s council, to consider Bills and Acts of the local 
legislatures with reference to penal clauses and other special points, 
and to advise other departments of the Government on various legal 
questions. Tho law member of council takes charge of some of the 
Bills introduced into the governor-general’s council, and is a member 
and usually chairman of the select committees to which those Bills are 
referred. As to the general nature of his work, see the chapter on 
Legislation under Lord Mayo, contributed by Sir James FitzJames 
Stephen to Sir W. W. Hunter's Life of Lord Mayo (vol. ii. chap. viii). 
See also Sir H. S. Maine’s Minute of 1868 on Over-legislation (Minutes, 
No. 204). 

(c) The military supply department and the office of the member in 
charge of that department have now been abolished. See East India 
(Army Administration) Report, 1909. Cd. 4574. A sixth member, 
placed in charge of the subject of education, was added in 1910, 
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40.—(1) The Secretary of State in Council may, if he 
thinks fit, appoint the commander-in-chief for the time being 
of His Majesty's forces in India an extraordinary member 
of the governor-genera!’s council, and in that case the com- 
mander-in-chief has rank and precedence in the council next 
after the governor-general (a). 


(2) When and so long as the governor-general and his 
council are in any province administered by a governor in 
council, the governor of that province is an extraordinary 
member of the governor-generat’s council (b). 

(a) In practice, the commander-in-chief is always appointed an 
extraordinary member of council. Under regulations made in 1905 
he is in charge of the army department, 

(b) In practice, mectings of the governor-general and his council 
are not held within the presidencies of Bengal, Madras, and Bombay. 

41,—(1) The governor-general’s council hold ordinary 
meetings, that is to say, mectings for executive purposes ; and 
legislative meetings, that is to say, meetings for the parpose 
of making laws. 


(2) The ordinary and extiaordinary members of the governor- 
general’s council are entitled to be present at all meetings 
thereof. 

This section does not reproduce any spocifie enactment, but cepre- 
sents existing law and practice. 

42,—(1) The ordinary meetings of the governor-general’s 
councl are held at such places m India (@) as may be ap- 
pointed by the Governor-General in Council. 


(2) At any ordinary meeting of the governor-general’s 
council the governor-gencral or other person presiding and 
one ordinary member of his council may exereise all the 
functions of the Governor-General in Council (6). 


(a) The expression used in the Act of 1861 is * within the territories 
of India,’ which, perhaps, means British India. In practice, the meet- 
ings of the council are held at Delhi and Simla. 

(6) The Act of 1793 (33 Geo. IIL, c. 52, s. 38) directs that ‘the 
(Covernor-General and councillors of Fort Wilham, and the several 
governors and councillors of Fort Saint (George and Bombay, shall at 
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their respective council boards proceed in the first place to the con- 
sideration of such matters as shall be proposed by the governor-goneral 
or by the governors of the said presidencies respectively, and as often 
as any matter or question shall be propounded by any of the said 
councillors it shall be competent to the said governor-general or governor 
respectively to postpone and adjourn the discussion thereof to a futuro 
day, provided that nu such adjournment shall exceed forty-eight hours, 
nor shall the matter or question so proposed be adjourned more than 
twice without the consent of the councillor who proposed the same.’ 

This enactment, though not specifically repealed, 1s practically 
superseded by the rules and orders made under the Indian Councils 
Act, 1861, and therefore is not reproduced in the Digest 

The governor-general, when present, presides. He must now, 
under the Indian Councils Act, 1909 (9 Edw. VIT, ¢. 4. 4. 4) appoint 
a vice-president. 


43,—(r) All orders and other p1oceedings of the Governor- Busi- 


F : ness of 
General in Council must be expressed to be made by the Governor 


Governor-General in Council, and must be signed by a General 


. in Council 
secretary to the Government of India, or otherwise as the |33 Geo 
ad F = Li, e. §2, 
Governor-General in (‘ouncil may direct (a) b 30. 


(2) The governor-general may make rules and orders (b) ine 


for the more convenient transaction of business in his council, sf is 79. 


‘ . = " 248 25 

other than the business at legislative mectings, and every Viet. c. 
: ‘ 67.8. 8. 

order made or act done in accordance with such rules and %** 1 


orders must be treated as being the order or the act of the 
Governor-General in Council. 


(a) Under the Act of 1793 (33 Geo. TH, ¢. 52. %. 3y) the signature 
referred to is that of ‘the chief secretary to the council of the pres. 
dency.’ 

Under the Act of 1813 (53 Geo. IIL, ¢. 155, 4. 79) orders or proceedings 
may be <igned either by the chief secrotary to the (fovernment of the 
said presidency, or, in the absence of such chief secretary, by the 
principal secretary of the department of such presidency to which such 
orders or proceedings relate. 

Under Act II of 1834 of the Indian Legislature, each of the secretaries 
to the Government of India and to the Government of Fort Willam 
in Bengal is declared to be competent to perform all the duties and 
exercise all the powers which by any Act of Parliament or any regula- 
tion then in force were assigned to the chiei secretary to the Govern- 
ment of Fort William i Bengal, and each of the secretaries (o the 
Governments of Fort St. George and Bombay 1s declared to be com- 
petent to perform all the duties and exercise all the powers which by 
any such Act or regulation were assigned to the chief secretaries to the 
Uovernments of Fort St. George and Bombay respectively. 


Proceduro” 


in case of 
difference 
of opinion. 


it, re 
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Under these circunistances this seotion of the Digest"probably repre- 
sents the form in which Parliament would re-enact the existing statutory 
provisions, especially as they are provisions which may be modified 
by Indian Acts. See 24 & zg Vict. c. 67. 8, 22. 

In practice, orders and proceedings are signed by the secretary of 
the department to which they relate. 

(b) The rules and orders made under this section appear to be treated 
by the Government of India as confidential, and have not been pub- 
lished. The most important effect of the section has been to favilitate 
the departmental transaction of business. 


44,.—(1) At any ordinary meeting of the governor- 
general’s council, if any difference of opinion arises on any 
question brought before the council, the Governor-General 
in Council is bound by the opinion and decision of the 
majority of those present, and if they are equally divided the 
governor-general, or other person presiding, has two votes or 
the casting vote. 

(2) Provided that whenever any measure is proposed before 
the Governor-General in Council whereby the safety, tran- 
quillity, or interests of British India, or of any part thereof, 
are or may be, in the judgement of the governor-general, 
essentially affected, and he is of opinion either that the 
measure proposed ought to be adopted and carried into execu- 
tion, or that it ought to be suspended or rejected, and the 
majority present at a meeting of the council dissent from 
that opinion, the governor-general may, on his own authority 
and responsibility, adopt, suspend, or reject the measure in 
whole or in part. 

(3) In every such case any two members of the dis- 
sentient majority may require that the adoption, sus- 
pension, or rejection of the measure, and the fact of 
their dissent, be notified to the Secretary of State, and the 
notification must be accompanied by copies of any minutes 
which the members of the council have recorded on the 
subject. 

(4) Nothing in this section empowers the governor-general 
to do anything which he could not lawfully have done with 
the concurrence of his council, 
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The Regulfting Act of 1773 (13 Geo. III, c. 63, 8. 8) provides that 

n all cases whatever wherein any difference of opinion shall arise 
upon any question proposed in any consultation, the said governor- 
general and council shall be bound and concluded by the opinion and 
decision of the major part of those present. And if it shall happen 
that, by the death or removal, or by the absence of any of the members 
of the said council, such governor-general and council shall be equally 
divided, then, and in every such case, the said governor-general, or, 
in his absence, the eldest councillor present, shall have a casting vote, 
and his opinion shall be decisive and conclusive.’ 

The Charter Act of 1833 (3 & 4 Will. IV, c. 85, 8. 48) enacts that 
‘in every case of difference of opinion at meetings of the said council 
where there shall be an equality of votes, the said governor-general 
shall have two votes or the casting vote.’ 

The difficulties which Warren Hastings encountered in his council 
under the Act of 1773 are well known, and Lord Cornwallis stipulated, 
on his appointment, that his hands should be strengthened ; accord- 
ingly by an Act of 1786 (26 Geo. III, c. 10) the governor-general was 
empowered in special cases to override the majority of his council and 
act on his own responsibility. (See above, p. 67.) 

The provisions of tho Act of 1786 were re-enacted by ss. 47, 48, and 
49 of the Charter Act of 1793 (33 Geo. IIT, ¢, 52), which are still in 
force, and which run as follows :— 

*47. And whereas it will tend greatly to the strength and security 
of the British possessions in India, and give energy, vigour, and dispatch 
to the measures and proceedings of the executive Government within 
the respective presidencies, if the Governor-General of Fort William 
in Bengal and the several governors of Fort Saint George and Bombay 
were vested with a discretionary power of acting without the con- 
currence of their respective councils, or forbearing to act according to 
their opinions, in cases of high importance, and essentially affecting 
the public interest and welfare, thereby subjecting themselves person- 
ally to answer to their country for so acting or forbearing to act: Be 
it enacted, that when and so often as any measure or question shall 
be proposed or agitated in the Supreme Council at Fort William in 
Bengal, or in cither of the councils of ort Saint George and Bombay, 
whereby the interests of the said united Company, or the safety or 
tranquillity of the British possessions in India, or in any part thereof, 
are or may, in the judgement of the governor-general or of the said 
governors respectively, be essentially concerned or affected, and the 
said governor-general or such governors respectively shall be of opinion 
that it will be expedient, either that the measures so proposed or 
agitated ought to be adopted or carried into execution, or that the 
same ought to be suspended or wholly rejected, and the several other 
members of such council then present shall differ in and dissent from 
such opinion, the said governor-general or such governor and the other 
members of the council shall and they are hereby directed forthwith 
mutually to exchange with and ccmmunicate in council to each other, 
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in writing under their respective hands (to be recorded at large on 
their secret consultations), the respective grounds and reasons of their 
respective opinions ; atid »f after considering the same the suid governor- 
general or such governor respectively, and the other members of the 
said council, shall severally retain their opinions, it shall and may be 
lawful to and for the said governor-general in the Supreme Council of 
Fort William, or either of the said governors in their respective councils, 
to make and declare any order (to be signed and subscribed by the said 
governor-general or by the governor making the same) for suspending 
or rejecting the measure or question so proposed or agitated, in part 
or in whole, or to make and declare such order and resolution for 
adopting and carrying the measure so proposed or agitated into execu- 
tion, as the said governor-general or such governors in their respective 
councils shall think fit and expedient; which said last-mentioned 
order and resolution so made and declared shall be signed as well by 
the said governor-general or by the governor so making and declaring 
the same as by all the other members of the counel then present, and 
shall, by force and virtue of this Act, be as effectual and valid to all 
intents and purposes as if all the said other members had advised the 
same or concurred therein; and the said members in council, and all 
officers civi) and military, and al} other persons concerned, shall be 
and they are hereby commanded, authorized, and enjoined to be 
obedient thereto, and to be aiding and assisting in their respective 
stations in the carrying the same into execution. ‘ 

“48. And... that the governor-general or governor who shal] 
declare and command any such order or resolution to be made and 
recorded without the assent or concurrence of any of the other members 
of council shall alone be held responsible for the same and the con- 
sequences thereof. 

‘49. Provided always... that nothing in this Act contained shall 
extend or be construed to extend to give power to the said Governor- 
General of Fort William in Bengal, or to either of the said governors 
of Fort Saint George and Bombay respectively, to make or carry into 
execut on any order or resolution which could not have been Jawfully 
made and executed with the conenrrence of the councils of the respective 
Jovernments or presidencies, anything herein contained to the con 
trary notwithstanding.’ 

The Governmont of India Act, 1870 (33 & 34 Viet. ¢. 3.8. 5), enacts 
that ‘Whenever any measure shall be proposed before the Governor- 
Genera] of India in Counce), whereby the safety, tranquillity, or mterests 
of the British possessions in India, or any part thereof, are or may be, 
in the judgement of the said governor-goncral, essentially affected, 
and he shall be of opinion either that the measure propused might be 
adopted and carried into execution, or that 1t ought to be suspended 
or rejected, and the majority m council then present shal} dissent from 
such opinion, the governor-general may, on his own authority and 
responsibility, suspend or reject the measure in part or in whole, or 
adopt and carry it into execution ; but in every such case two members 
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of the dissentient majority may require that the said suspension 
rejection, or adoption, as well as the fact of their dissent, shall be 
notified to the Secretary of State for India; and such notification shal 
be accompanied by copies of the minutes (if any) which the mombers 
of the council shall have recorded on the subject.’ 

This enactment practically supersedes, but does not expressly repeal, 
the enactments in the Act of 1793, but does not apply to the Govern- 
ments of Madras and Bombay. It was under the onactment of 1870 
that Lord Lytton acted in March, 187y, when he cxempted certain 
imported cotton goods from customs duty. 

45.—(r) Whenever the Governor-General in Council de- 
clares that it is expedient that the governor-general should 
visit any part of India, unaccompanied by his council, the 
Governor-General in Council may appoint some member 
of the council to be president of the governor-general’s 
council during the time of the visit. 

(2) The president of the governor-general’s council has, 
during his term of office, the powers of the governor- 
general at ordinary meetings of the governor-general’s 
council (a). 

(a) The object of this section ts to make provision tor the current 
business of Government during the temporary absence of the governor- 
general. The last occasion on which it was put m force was Lord 
Dufferin’s visit to Burma after the annexation of Upper Burma. In 
such cases the guvernor-general retains his own powets under s. 47 (1). 
This power is not exercised on the occasion of the viecroy’s ordimary 
annual tour. Probably the duty under the Indian Councils Act, 1909 
(9 Edw. VII, c. 4, 9. 4), to appoint a vice-president makes the puwer 
unnecessary. 


46. If the governor-general, or the president of the 
governor-general’s council, in obliged to absent himself from 
any ordinary mecting of the governor-general’s council by 
indisposition, or any other cause, and signifies his intended 
absence to the council, the vice-president, or, in his absence, 
the senior ordinary (a) member present at the meeting presides 
thereat, with the like powers as the governor-general would 
have had, if present 

Provided that if the governor-general, or president, is at 
the time resident at the place where the meeting is assembled, 
and is not prevented by indixposition from siguing any act 

P2 
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of council made at the meeting, the act requires his signature 
but if he declines or refuses to sign it, the like provisions have 
effect as in cascs where the governor-general, when present, 
dissents from a majority of the meeting of the council (6). 

(a) The word ‘ ordinary’ is not in the Act of 1851, but is probably 
imphed. The vice-president 1s appointed under the Indian Conncils 
Act, 1909 (9 Edw. VII, ¢. 4, 8. 4). 

(b) See s. 44. 

47.—(1) In any case where a president of the council 
may be appointed, the Governor-General 1n Council may 
by order authorize the governor-general alone to exercise, 
in his discretion, all or any of the powers which might be 
exercised by the Governor-General in Council at ordinary 
meetings (a) 

(2) The governor-general during absence from his council 
may, if he thinks it necessary, issue, on his own responsibility, 
any order which might have been issued by the Governor- 
General in Council to any Jocal Government, or to anv officers 
or servants of the Crown acting under the authority of any 
local Government, without previously communicating the 
order to the local Government, and any such order is of the 
same force as f made by the Governor-General in Council,. 
but a copy of the order must be sent forthwith to the Secretary 
ot State and io the local Government, with the reasons for 
making the order 


(3) The Secretary of State in Council may by order suspend 
until further order all or any of the powers of the governor- 
general under the last foregoing sub-section, and those powers 
will accordingly be suspended as from the time of the receipt 
by the governor-gencral of the order of the Secretary of 
State in Council (6). 

(a) This provision supplements s 45. 

(b) The provisions of sub-sections (2) and (3) are reproduced from 
4s. 54 and 55 of the Act of 1793 (33 Geo. III, c. 52). But those sections 
were enacted in circumstances very different from those of the present 


time, and are practically superseded by the enactment reproduced in 
sub-section (t). 
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War and Treaties. 


48.—(1) (a) The Governor-General in Council may not, 
without the express command of the Secretary of State in 
Council, in any case (except where hostilities have been 
actually commenced, or preparations for the commencement 
of hostilities have been actually made against the British 
Government in India or against any prince or State dependent 
thereon, or against any prince or State whose territories His 
Majesty has engaged by any subsisting treaty to defend or 
guarantee) either declare war or commence hostilities or enter 
into any treaty for making war against any prince or State in 
India, or enter into any treaty fur guaranteeing the possessions 
of any such prince or State. 

(2) In any such excepted case the Governor-General in 
Council may not declare war or commence hostilities or enter 
into a treaty for making war against any other prince or State 
than such as is actually committing hostilities or making 
preparations as aforesaid, and may not make a treaty for 
guaranteeing the possessions of any prince or State eacept on 
the consideration of that prince or State actually engaging 
to assis His Majesty against such hostilities commenced or 
preparations made as aforesaid. 

(3) When the Governor-General in Council commences any 
hostilities or makes any treaty, he must forthwith communicate 
the same, with the reasons therefor, to the Secretary of State. 

(a) This section first appeared in Pitt’> Act of 1784 (24 Geo. UI, 
sess. 2, C. 25, 8. 34), and was preceded by the preamble :—‘ Whereas 
to pursue schemes of conquest and eatension of donunton in India 
are measures repugnant to the wish, the honour, and policy of thir 
nation.’ (See above, p. 64.) It was re-enacted, with the preamble, 
by 8. 42 of the Act of 1793, and, as so re-cnacted, is still on the statute 
book. It is of historical interest ay an expression of the views with 
which the oxpansion of the territorial possessions of the East India 
Company was regarded in the e.ghteenth century, but as it relates 
only to hostilities against and treaties with the ‘country princes or 
States in India,’ it is no longer of practical importance. Tho last 


provision, though expressed in general terms, obviously refers to the 
hostilities and treaties referred to in the precoding part. 
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PART V 
Locat. GOVERNMENTS. 


General. 


ae 49,—(1) Every local Government (a) must obey the orders of 
Govern. the Governor-General in Council, and keep him constantly 


el and diligently informed of its proceedings, and is under 


da his superintendence and authority in all matters relating to 
Council. the administration of its province. 


(13 Geo. 
IH, «.63. (2) No local Government may make or issue any order for 


8.9. . sige P ‘ 
33 Geo. commencing hostilities or levying war, or negotiate or conclude 


en 33; any treaty of peace or other treaty with any Indian prince or 


ee Sitti State (except in cases of sudden emergency or imminent 
IV,c. 85, danger when it appears dangerous to postpone such hostilities 


## 65, 67-J treaty), unless in pursuance of express orders from the 
Governor-General in Council or from the Secretary of State, 
and every such treaty must, if possible, contain # clause 
subjecting the same to the ratification or rejection of the 
Governor-General] in Council. 

(3) The authority of a local Government is not superseded 
by the presence in its province of the governor-general (b). 


(a) The oxprossion ‘ local Government ’ 1s defined by 8. 124 to mean 
®& governor in council, lioutenant-governor, leutenant-governor in 
council, or chict commissioner. By the Indian General Clauses Act 
(X of 1897) it is defined to mean the person authorized by law to 
administer executise government in the part of British India in which 
the Act containing the eapression operates, and to include a chief 
commissioner, As to the existing local Governments, see above, 
ye 14]. 

(8) This section reproduces cnactments which applied to the Govern- 
ments of Madrus and Bombay, and were passed with the object of 
maintaining proper control by the Government of Bengal over the 
Governments of the two other presidencies. Of course the cireum- 
stances of the present day are widely diferent. Some of the provisions 
of the enactments reproduced are omitted, as having been made un- 
necessary by the existence of telegraphic communications, and by 
other alterations of circumstances. For instance, it has not been 
considered necessary to reproduce the power of the governor-general 
to suspend a local Government. 
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Governments of Bengal, Madras, and Bombay. 
50.—(z) The presidencies (a) of Fort William in Bengal, Fort Govem. 


St. George, and Bombay are, subject to the provisions em- peapel.” 


bodied in this Digest (b), administered by the Governors in Madras, 
Council of Bengal, Madras, and Bombay respectively, and are Bombay, 
in this Digest referred to as the presidencies of Bengal, Madras, eu 


and Bombay respectively. . es 
(2) The governors of Bengal, Madras, and Bombay are Will. lV, 

appointed by His Majesty by warrant under the Royal Sign soar. 

Manual (c). Vick . 


(3) The Secretary of State may, if he thinks fit, by order, spy 29. 
revoke or suspend, for such period as he may direct, the Geo. V, 
appointment of a council for any or all of those presidencies, (i ae 
and whilst any such order is in force the governor of the 
presidency to which the order refers has all the powers of 
the Governor thereof in Council (d). 

(4) Except as otherwise declared in this Digest, the Governor 
and Governor in Council of Bengal and the members of that 
Council have, within Bengal, all the mghts, duties, functions 
and immunities which the Governors and Governors m 
Council of Madras and Bombay and the members of those 
Councils respectively possess. 

(5) The Governor-General in Council may 1eserve to him 
self any powers which before June 25, 1912, were caercisable 
by him in relation to Bengal, and thereupon those powers con- 
tinue to be exercisable by the Governor-General in Council in 
the like manner and to the like extent as before that date (e). 


(a) The modern presidency of Bengal 1s confined within narrower 
limits than the old Benge] presidency, wh'ch included al! British India 
outside the presidencies of Madras and Bombay. The Governments 
of Bengal, Madras, and Bombay occupy a position different from and 
superior to that of the other local Governments. The governor is 
appointed by the Crown, and not by ve governor-general; ho 1s 
assisted by an executive council, and ho retains the right of com- 
municating directly with the Secretary of State (above, 8. 15). 

(b) e.g. to the control of the governor-general. 

(c) Before the Act of 1858 the appointments were made by the 
Court of Directors with the approval of the Crown. 
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(d) This power was given by the Act of 1833, but has never been 
exercised. 

(e) The Governor-Genera] in Council has reserved to himself all 
powers exercisable by him in relation to the High Court at Calcutta— 
see Gazette of India, Extraordinary, August 1, 1912. 

~ 5L.—(1) The ordinary (a) members of the councils of the 
governors of Bengal, Madras, and Bombay are appointed by 
His Majesty by warrant under the Royal Sign Manual. 


(2) The number of the ordinary members of each of the said 
councils is such number not excceding four as the Secretary 
of State in Council directs (b). 


(3) Two at least of the ordinary members of the said 
councils must be persons who at the time cf their appoint- 
ments have been for at least twelve years in the service of 
the Crown in India (c). 


(4) Provided that if the commander-in-chief of His Majesty’s 
forces in India (not being likewise governor-general) happens 
to be resident at Calcutta, Madras, or Bombay he is, during 
his continuance there, a member of the governor’s council (d). 


(a) The commanders-in-chef of the Madras and Bombay armies 
might be appointed, and, in fact, were always appointed, extraordinary 
members of the Madras and Bombay Councils. But these offices were 
abolished by the Madras and Bombay Armies Act, 1893 (56 & 57 Vict. 
¢. 62). The term ‘ ordinary’ is used in this section by way of dis- 
tinction from additional or legislative members (see 8. 60). 

(b) The number was reduced from three to two in 1833. The 
maximum was raised to four in 1909, and the number is now three. 

(c) The qualification under 33 Geo. III, c. 52, 8. 25, is twelve years’ 
residence in India in the service of the Kast India Company. The 
qualification for membership of the governor-general’s council is some- 
what different (s. 39). 

(d) This proviso, which is taken from the Act of 1793, is practically 
inoperative, 


52.—(1) The councils of the governors of Bengal, Madras, 
and Bombay hold ordinary meetings, that is to say, meetings 
for executive purposes ; and legislative meetings, that is to 
say, meetings for the purpose of making laws. 

(2) The ordinary members of those councils are entitled to 
be present at all meetings thereof (a). 
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(a) This section does not reproduce any specific enactment, but 
represents the existing law. 


58. The foregoing provisions of this Digest with respect to 1 
the procedure in case of a difference of opinion between the 


governor-general and his council, and in case of the governor- 
general being obliged to absent himself from his council by 
indisposition or other cause, apply, with the necessary modi- 
fications, in the case of a difference of opinion between the 
Governor of Bengal or Madras or Bombay and his council, 
and in the case of either of those governors being obliged to 
absent himself from his council (a). 


(a) See ss. 44 and 46. Section 44 reproduces 33 Geo. III, c. 52, 
£8. 47-49, as modified by 33 & 34 Vict. c. 3,8. 5. The last enactment 
applies only to the governor-general’s council, but, as will be seen from 
the note to s. 44, does not substantially modify the Act of Geo. III. 
Under the Indian Councils Act, 1909 (9 Edw. VII, c. 4,8. 4), as applied 
by the Government of India Act, 1912 (2 & 3 Geo. V, c. 6,5. 1 (1)), the 
Governors of Bengal, Madras, and Bombay must appoint vice-presidents 
of their councils. 


54.—(r) All orders and other proceedings of the Governor of 
Bengal in Council, of the Governor of Madras in Council, and 
of the Governor of Bombay in Council must be expressed to 
be made by the Governor in Council, and must be signed by 
a secretary to the Government of the province, or otherwise 
as the Governor in Council may direct (a). 

(2) The governors of Bengal, Madras, and Bombay respec- 
tively may make rules and orders for the conduct of business 
in their respective councils, other than the business at legis- 
lative meetings, and every order made or act done in accord- 
ance with such rules and orders is deemed to be the order or 
the act of the Governor in Council. 

(a) See note on s. 43. 


Lieutenant-Governorships and other Provinces. 
55.—(1) The provinces (a) known as the United Pro- 
vinoes of Agra and Oudh (b) the Punjab (c), Burma (c), and 
Bihar and Orissa (a) are, sudject to the provisions of this 
Digest, governed by lieutenant-governors (qa). 


8. 2 (2).} 
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(2) Every lieutenant-governor of a province in India is 
appointed by the governor-general, subject to the approval 
of His Majesty (d). 


(3) A lieutenant-governor must have been, at the time of 
his appointment, at least ten years in the service of the Crown 
in India (e). 


(4) The Governor-General in Council may, with the ap- 
proval of the Secretary of State in Council, declare and limit 
the extent of the authority of any lieutenant-governor (f). 


(a) By s. 16 of the Government of India Act, 1853, the Court of 
Directors were authorized to declare that the Governor-General of 
India should not be Governor of the Presidency of Fort William in 
Bengal, but that a separate governor should be appointed for that 
presidency, and in that case a governor was to be appomted in like 
manner as the governors of Madras and Bombay, and the governor- 
general's power of appointing a deputy-governor of Bengal was to 
cease. But unless and until a separate governor of the presidency 
was so constituted, the Governor-General in Council might appoint 
any servant of the Company who had been ten years in its service in 
India to be lieutenant-governor of such part of the territomes under 
the Presidency of Fort Wilham in Bengal as, for the time being, might 
not be under the Licutenant-Giovernor of the North-Western Provinces. 
The project of constituting a new governorship was shandoned, and 
under the alternative power a heutenant-governor of the Lower Pro- 
vinces of Bengul (now commonly known as Bengal) was appointed in 
1854. In October, 1905, w new province was tormed by detaching 
the eastern part of Bengal from the rest of the province and uniting it 
with Assam under a heutenant-governor. See Act VII of 1905. In 
1912 Bihar, Chota Nagpur, and Orissa were constituted into a separate 
heutenant-governorslup, under the name * Bihar and Orissa.’ Assam 
Was constituted a chiet commussionership, and the rest of Bengal was 
vonstituted a governorship. (See above, p. 128, 129.) 

The Indian Councils Act, 1gog (y Edw. VIL, e. 4), gives power to 
constitute executive councils for assisting a heutenant-governor in the 
executive government otf his province (s. 3), and requires a lieutenant- 
governor to appoint a vice-president of his council (s 4). Section 3 (1) 
of the Act of 1909 is superseded as to Bengal bys. : of the Government 
of India Act, 1912 (2 & 3 Geo. V, c. 6), and is applied by s. 2 of the 
latter Act to Bihar and Orissa. An executive council has been 
appointed for Bihar and Orissa. (See abovo, p. 132.) 

(b) The lieutenant-governorship of the North-Western Provinces 
was ot earlier date than the heutenant-governorship of Bengal, and 
was constituted under an Act of 1835 (5 & 6 Will. IV, c. 52). The 
Act of 1833 had directed the division of the Presidency of Bengal into 
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two distinct presidencies, one to be styled the Presidency of Fort 
William, the other the Presidency of Agra. The Act of 1835 authorized 
the Court of Directors to suspend these provisions, and directed that 
during the period of suspension the Governor-General in Council might 
appoint any servant of the Company who had been ten years in its 
service in India ‘to the office of Lieutenant-Governor of the North- 
Western Provinces now wnder the Presidency of Fort William in 
Bengal,’ a designation then appropriate, but since made inappropriate 
hy the annexation of the Punjab. Power was also given to declare 
and limit the extent of the territorics so placed under a lieutenant- 
governor, and of the authority to be exercised by him. The urrange- 
ments thus temporarily made by the Act of 1835 wore continued by the 
Act of 1853 (16 & 17 Vict. c. 95, 8. 15). A licutenant-governor of the 
North-Western Provinces was first appointed by notification, dated 
February 29, 1836 (Calcutta Gazette for March 2, 1836, second supple- 
ment). This notification mercly gave the lieutenant-governor the 
powers of the Governor of Agra, and those powers, as defined by 
3 & 4 Will. IV, c. 8, did not include any of the powers of the Governor- 
General in Council under the Benga] Regulations. The power given 
by the Act of 1835 to define the authority of the lieutenant-yovernor 
was repealed by the Statute Law Revision Act, 1890. 

The Lieutenant-Governor of the North-Western Provinces used tu 
be also Chief Commissioner of Oudh. In 1yor, when the North-West 
Frontier Province was constituted, the old North-Western Provinces 
were united with Oudh under a lieutenant-governor, and the two 
provinces were designated the United Provinces of Agra and Oudh. 
The union was confirmed by Act VII of 1902. 

(c) Section 17 of the Act of 1853 (16 & 17 Vict. c. ys) enacts that :— 
‘It shall Le lawful for the Court of Directors of the said Company, 
under such direction and control, if and when they think fit, to con- 
stitute one new presidency within the territories subject tor the time 
being to the government of the said Company, and to declate and 
appoint what part of such territories shall be subject to the govern- 
ment of such new presidency ; and unless and until such new presidency 
be constituted as aforesaid, it shall be Jawful for the said Court of 
Directors, under such direction and control as aforesaid, if and when 
they think fit, to authorize (in addition to such appointments as are 
hereinbefore authorized to be continued and made for the territories 
now and heretofore under the said Presidency of Fort Wilham) the 
appointment by the said Governor-General in Council of a lieutenant- 
governor for any part of the territories for the time being subject to 
the government of the said Company, and to declare for what part 
of the said territories such lieutenant-governc” shall be appointed, and 
the extent of his authority, and from time to tme to revoke or alter 
any such declaration.’ . 

The power of constituting a new presidency was not exercised, but 
that of appointing a new lieutenant-governor was exercised in 1859 
b.; the appointment of Sir John Lawrence 4» Lieutenant-Governor 
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of the Punjab. The rule of construction applied to recent Aots of 
Parliament by s. 32 of the Interpretation Act, 1889 (52 & 53 Viot. 
. 63), does not apply to the Act of 1853, and, apart from this, the 
power of appvinting fresh lieutenant-governors under the Aot of 1853 
was probably exhausted by the constitution of a lieutenant-governor- 
ship of the Punjab. Further powers of constituting lieutenant- 
governorships are given by s. 46 of the Ind.an Councils Act, 1861 
(24 & 25 Vict. c. 67), but apparently are exercisable only when a new 
legislative council is established. See the note on s. 74 below, It 
was under these further powers that in 1897 Burma, in 1905 Eastern 
Bengal and Assam, and in 1912 Bihar and Orissa, were constituted 
lieutenant-governorships. 

(d) See 21 & 22 Vict. c. 106, 8. 29. 

(e) This provision applies in terms only to the lieutenant-governors 
of Bengal and the North-Westorn Provinces (now united with Oudh), 
but its operation has been perhaps extended by the final words of 
21 & 22 Vict. c. 106, 8. 29. 

(f) This sub-section reproduces s. 4 of the Act of 1854 (17 & 18 Vict. 
c. 77), which, however, applies in terms only to the two older lieutenant- 
governorships, the language being: ‘It shall be lawful for the said 
Governor-General of India m Council, with the like sanction and 
approbation [i.e. of the Court of Directors and the Board of Control], 
from time to time to declare and limit the extent of the authority 
of the Governor in Council, Governor, or Lieutenant-Gevernor of 
Bengal, or of Agra, or the North-Western Provinces, who is now, or 
may be hereafter, appointed.’ But a power to alter the limits of pro- 
vinces is given by other enactments. See s. 57 below. 


56. The Governor-General in Council may, with the ap- 
proval of the Secretary of State, and by notification in the 
Gazette of India, take any part of British India under the 


of Gover- immediate authority and management of the Governor- 


nor- 


General in General in Council, and thereupon give all necessary orders and 
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{17 & 18 
Vict. c. 

7798: 3) 


directions respecting the administration of that part, or other- 
wise provide for the administration thereof. 


There is reason to believe that the enactment reproduced by vhis 
section was passed in consequence of a minute of Sir Barnes Peacock, 
forming an enclosure to a dispatch from the Government of India, 
dated July 16, 1852, and that it was mainly designed to give the 
Governor-(eueral in Council the power which, according to Sir Barnes 
Peacock, he had not, of taking under his immediate executive control 
territory which formed part of sume one of the presidencies. The 
section has been thus applied in various cases. Thus Arakan, which 
was originally annexed to Lower Bengal, was under this section take 
into the hands of the Governor-General in Council and annexed to 
British Burma Foreign Department Notification, No. 30 (Political), 
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dated January 16, 1862). The province of Assam was constituted by 
removing it under this section from the lieutenant-governorship of 
Bengal, taking it under the Governor-General in Council, and con- 
stituting it a chief commissionership, the regulation district of Sylhet 
being subsequently added to it in the same manner (Home Department 
Proclamation, No. 379, February 6, 1874 ; and Notification No. 380, of 
same date; also Notification No. 2344 of September 12, 1874). 

On the other hand, when the chief commissionerships of Oudh, the 
Central Provinces, and British (now Lower) Burma were constituted 
out of territories vested in the Governor-General in Council, the pro- 
cedure was merely the issue of @ resolution reciting the reasons for 
establishing the chief commissionership, defining the territories included 
in it, and specifying the staff appointed, no reference being made to 
any statute (Foreign Department letter to Chief Commissioner of 
Oudh, No. 12, dated February 4, 1856, and Foreign Department 
Resolution, No. 9, dated Novembor 7, 1861, and No. 212, dated January 
31, 1862). In the same way repeated changes have been made by 
executive orders in the government of the Andaman Islands. 

The view taken by the Government of India is that the section doer 
not apply to territories already included in a chief commussionership, 
this description of territory being, according to the practice of the 
Indian Legislature, always treated as already under the immediate 
authority and management of the Governor-General in Council, and 
therefore not capable of being placed under his authority and manage- 
ment by proclamation. A chief commissioner merely administers 
territory on behalf of the Governor-General in Council, and the Governor- 

teneral in Council does not divest himself of any of his powers in 
making over the local administration to a chief commissioner. 

Although, however, the territory comprised in a chief commissionet- 
ship may be technically under the immediate authority and manage- 
ment of the Governor-General in Council, yet the chief commissioner 
would ordinarily be the local Government within the meaning of 
Act X of 1897, s. 3 (29), and he is defined as a local Government by 
this Digest. 


The result appears to be— 


(1) The section must be used when it is desired to transfer tho 
administration of territory from a governor in council, or a lieu- 
tenant-governor in council, or a heutenant-governor to a chief 
commissioner ; 


(2) The section need not be used, and is not ordinarily used, when 
the administration of territory already under the administration 
of the Governor-General in C‘ounci! 1» transferred from one local 
agency to another. 


Power to transfer from a chie‘ commissionership to a presidency or 
lieutenant-governorship has now been declared to exist by 8. 4 (2) of 
the Government of India Act, 1912. 

The transfer of territory under the rection reproduced does not change 


Power to 
alter 
limits of 
provinces, 


& 4 
hit. IV, 
¢. 85, 8. 
38. 

28 & 29 
Vict. c. 17, 
88. 4, 5. 

2 & 3 Geo. 
V, ¢. 6, 

8. 4 (2).] 


222 GOVERNMENT ‘OF INDI jor 


the law in force in the territory (sce below, 8.58). Consequently sup- 
plemental legislation will usually be necessary. 


57. The Governor-General in Council may, by notification 
in the Gazette of India, declare, appoint, or alter the boun- 
daries of any of the provinces into wkich British India is 
for the time being divided, and distribute the territories of 
British India among the several provinces thereof in such 
manner as may seem expedient, subject to these qualifications, 
namely— 

(1) An entire district may not be transferred from one 
province to another without the previous sanction of the 
Crown, signified by the Secretary of State in Council ; 
and 


(2) Any notification under this section may be disallowed 
by the Secretary of State in Council (a). 


(a) This section is intended to reproduce the effect of the following 
enactments : 

3 & 4 Writ. IV, ¢. 85, 8. 38. ‘ 

‘Tt shall be lawful for the said Court of Directors, under the control 
by this Act provided, and they are hereby required, to declare and 
appoint what part or parts of any of the territories under she govern- 
ment of the said Company shall from time to time be subject to the 
government of each of the several presidencies now subsisting or to be 
established as aforesaid, and from time to time, as occasion may require, 
to revoke and alter, in the whole or m part, such appointment, and 
such new distribution of the same, as shall be deemed expedient.’ 


28 & 29 VIcT. c. 17, 8% 4, 5. 

‘It shall be lawful for the Governor-Gencral of India in Couneil 
from time to time to declare and appoint, by proclamation, what part 
or parts of the Indian territories for the time being under the dominion 
of Her Majesty shall be or continue subject to each of the presidencies 
and lieutenant-governorships for the time being subsisting in such 
territories, and to make such distribution and arrangement, or new 
distribution and arrangement, of such territories into or among such 
presidencies and lieutenant-governorships as to the said Governor- 
General in Council may seom expedient. 

‘ Provided always, that it shall be lawful for the Secretary of State 
in Council to signify to the said Governor-General in Council his dis- 
allowance of any such proclamation. And provided further, that no 
such proclamation for the purpose of transferring an entire zillah or 
district from one presidency to another, or from one lieutenant-governor- 
ship to another, shall have any force or vahdity until the sanction of 
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Her Majesty to the same shali have been previously signified by the 
Secretary of State in Council to the governor-general.’ 

The power given by the Indian Councila Act, 1861 (24 & 25 Vict. 
c. 67, 8. 47), would appear from the context to be intended to be exer- 
cised for legislative purposes only, and is therefore reproduced below, 
8.74. That given by the Act of 1865 (28 & 29 Vict. c. 17, 8. 4) is wider. 
The Government of India were advised in 1878 that the Act of 186s 
enables the Governor-General in Council to transfer territory from 
a chief commissionership to a presidency or lieutenant-governorship, 
but does not allow the converse. Parliament, it was thought, having 
enacted 17 & 18 Vict. c. 77, 8. 3, must be taken to have been awaro of 
the existence of territories called chief commissionerships, and to have 
deliberately omitted any mention of these in the Act of 1865. Power 
to transfer from a chief-commissionership to a presidency or licutenant- 
governorship, or the converse, has now been declared to exist by 
s. 4 (2) of the Government of India Act, 1912. 

On April 24, 1883, @ proclamation was issued under 28 & 29 Vict. 
¢. 17, 8 4, placing the villages of Shaikh-Othman and Imad, near 
Aden, under the Government of Bombay. The section has since then 
been applied to Perim. 


58, An alteration in pursuance of the foregoing provisions 
of the mode of administration of any part of British India, 
or of the boundaries of any part of British India, does not 
affect the Jaw for the time being in force in that part. 


The power to take territory under the immediate authority of the 
Governor-General in Council (reproduced by s. 56 above) is qualified 
by the proviso that no law or regulation in force at any such timo as 
regards any such portions of territory shall be altered or repealed 
except by law or regulation made by the Governor General of India 
in Council (17 & 18 Vict. ¢. 77, 8. 3). That proviso does not apply fo 
chief commissionerships which have legislative councils (2 & 3 Goo. V, 
¢. 6, 8. 4). 

The power to fix the limits of a province given by 24 & 25 Vict. 
¢, 67, 8. 47, and reproduced by s. 57 above, 1s qualified by a similar 
proviso, ‘that any law or regulation made by the Governor or Lieu- 
tenant-Governor in Council of any presidency, division, province, or 
torritory shall continue in force in any part thereof which may be 
evered therefrom by any such proclamation, until superseded by law 
o* regulation of the Governor-General in Council, or of the governor. 
or Lieutenant-Governor in Council of the presidency, division, province, 
or territory to which such parts have become annexed.’ ; 

The power exercisable ander 28 & 29 Vict. ¢. 17, 8 45 is not qualified 
by a similar proviso. 
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may, with the approval of the Secretary of State in Council, 
extend the limits of the towns of Calcutta, Madras, and 
Bombay respectively ; and any Act of Parliament, letters 
patent, charter, law. or usage conferring jurisdiction, power, 
or authority withm the limits of those towns respectively 
will have effect within the limits as so extended. ‘ 


This power, which was given by an Act of 1815, appears to be still 
in force, and not to be superseded by the later enactments reproduced 
above, 


PART VI. 
TnpIaAN LEGISLATION, 
Legislation by Governor-General in Council. 


60.—(r) For the purposes of legislation the governor- 
general nominates and various bodies elect persons resident 
in India to be additional members of his council (a). 

(2) The maximum number of the additional members of 
the governor-general’s council is such as to the governor- 
general from time to time seems expedient, but must be not 
greater than sixty (5). 

(3) At least one-half of the additional members of the 
governor-general’s council must be persons not in the civil 
or military service of the Crown in India, and if any such 
additional member accepts office under the Crown in India 
his seat as an additional member thereupon becomes vacant. 

{4) The term of office of an additional member “of the 
governor-general’s council is three years (¢). 

(5) When and so long as the governor-general and his 
council are in a province administered by a lieutenant- 
governor or chief commissioner, that lieutenant-governor ot 
chief commissioner is an additional member of the council, 
in excess, if necessary, of the maximum number herein- 
before specified of additional members. 

(6) The additional members of the governor-general’s 
council are entitled to be present at the legislative meetings 
of the council, and at no other. 
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(7) The Governor-General in Council must, with the ap- 
proval of the Secretary of State in Council, make regulations 
as to the conditions under which and manner in which nomina- 
tions and elections may be made in accordance with this 
section, and prescribe the manner in which such regulations 
are to be carried into effect (d). 


(a) The Legislative Council of the Government of India is an ex- 
pansion of the Governor-General’s executive counci! 1ts cumbrous 
statutory description is ‘the Governor-General in Council at meetings 
for the purpose of making laws and regulations,’ but 1t 15 referred to 
in the Indian Councils Act, 1909, and is usually descitbed, as tho 
Legislative Council of the Governor-General. It was constituted by 
the Indian Councils Act, 1861, in supersession of the legislative body 
established under the Act of 1853, and its constitution was modified 
by the Indian Councils Act, 1892 (55 & 56 Vict ¢. 14), and again by 
the Act of 1909 and the regulations mado under it. The qualification 
of residence in Irdia was added by the Act of 18y2 and contmued by 
the Act of 1909. 

(6) The number under the Act of 1861 was not less than six nor 
more than twelve. It was increased by the Act of 1292 and agai by 
the Act of 1909. 

(c) The term 1s ordinarily three years; but official members and 
those nominated as experts hold ofhce for three years or such shorter 
period as the Governor-General may fix, and members elected to fill 
casual vacancies serve only for the unexpired portion of their predeces- 
sors’ term of office. See Regulation X of 1912, made under the Indian 
Councils Act, 1999. 

(d) As to the effect of these rogulations, sec above, p. 112 and 
Appendix V. 


~ 61.—(1) The legislative mectings of the governor-general’s 
council are held at such times and places as the Governor- 
General in Council appoints (a). 

(2) Any such meeting may be adjourned by the governor- 
general in council, or by the person presiding at the mecting 
if so authorized by the governor-general in council (b). 


(a) In practice the meetings are held at Deli and Simla, There 
are no legislative sessions, but meetings are held whenever it 18 con- 
sidered convenient. A Bull remains in 1:fe until it 1s passed or with- 
drawn, or is treated under the rules of busieess as dropped. All the 
Acts passed in any one calendar year are numbered i consecutive 
order (Act I of 1897 and so on). 

(b) It would be more convenient to make the power of adjournment 
exercisable by the person presidmg, without further authority. 
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Constitu. @2.—(r) At every legislative meeting of the governor- 


Teginlative general’s council the governor-general,-or the president or 


oe pene vice-president of the governor-general’s council (a), or some 
noil. : 

[24&25 other ordinary member of the governor-general’s council, and 
og “id "at least fifteen additional members of that council must be 


tes present (b). 


a4) (2) At every such meeting the governor-general, or in his 

absence the president of the governor-general’s council, or 
if there is no president, or if the president is absent, the 
vice-president, or, if the vice-president is absent, the senior 
ordinary member of the governor-general’s council present 
at the meeting presides. 

(3) The person presiding at a legislative meeting of the 
governor-gencral's council has a second or casting vote. 

(a) Soo s. 45. 

(b) The quorum at these Jegisl tive meetings is now fixed by one of the 


regulations (Reg. XIII) of November 14, 1912, made under the Indian 
Councils Act, rooa, at fifteen additional members, . 


Legis- 63.—(1) The Governor-General in Council has power at 
sh of legislative mectings to make laws (a)— 
Governor- 
Goneralin (@) for all persons, for all courts, and for all places and 
Council. things within British India (b) ; and 
3&4 8 
Dm Es a (6) for all British subjects of His Majesty and servants of the 
ry ea Government of India within other parts of India (c) ; and 
by — (c) for all persons being native Indian subjects of His 
28'& 29 Majesty or native Indian officers, soldiers, or followers 
eget a in His Majesty's Indian forces, when respectively in 
hey bs any part of the world, whether within or without His 
Ges Majesty’s dominions (d) ; and 

d) for all persons employed or serving in or belonging to 

pe ploy g ging 
“8 @ the Royal Indian Marine (e) ; and 
he “ai (e) for repealing or altering any Jaws or regulations which 
Pp g @ any g 

a 56 are for the time being in force in any part of British 
2a es India (or apply to any persons for whom the Governor- 


General in Council has power to make laws] (f). 
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(2) Provided that the Governor-General in Council has 
not power to make any law repealing or affecting (g)— 

(a) any provisions of the Government of India Act, 1833, 
except sections cighty-four and eighty-six of that Act, or 
any provisions of the Government of India Act, 1853. 
or the Government of India Act, 1854, or the Govern- 
ment of India Act, 1858, or the Government of India 
Act, 1859, or the Indian Councils Act, 1861 (4); or 


(6) any Act of Parliament passed after the year one 
thousand eight hundred and sixty, and extending to 
British India (%) ; or 

(c) any Act enabling the Secretary of State in Council to 
raise money in the Umnted Kingdom for the government 
of India; or 

(7) the Army Act (j), or any Act amending the same ; 


and has not power to make any law affecting the authority 
of Parliament (X), or any part of the unwritten laws or con- 
stitution of the United Kongdom of Great Britain and Ireland, 
whereon may depend in any degree the allegiance of any 
person to the Vrown of the United Kingdom (J), or the 
sovereignty or dominion of the Crown over any part of British 
India (m). 


(3) The Governor-General in Council has not power, with- 
out the previous approval of the Secretary of State in Council, 
to make any law empowering any court, other than a high 
court within the meaning of this Digest (n), to sentence to 
the punishment of death any of His Majesty's nafural-born 
subjects born in Europe, or the children of such subjects, or 
abolishing any high court within the meaning of this Digest (0) 


(4) Any law made in accordance with this section controls 
and supersedes any other law or regulavion repugnant thereto 
which may have been previously made by any authority 
in India (p). 

(5) A law made in accoruance with this section for the 
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Royal Indian Marine does not apply to any offence 
unless the vessel to which the offender belongs is at the 
time of the commission of the offence within the limits 
of Indian waters, that is to say, the high seas between the 
Cape of Good Hope on the West and the Straits of Magellan 
on the East (g), and any territorial waters between those 
limits. 

(6) The punishments imposed by any such law ag last 
aforesaid for offences must be similar in cxaracter to, and not 
in excess of, the punishments which may at the time of 
making the law be imposed for similar offences under the 
Acts relating to His Majesty’s Navy, except that in the case 
of persons other than Europeans or Americans imprisonment 
for any term not exceeding fourteen years or transportation 
for life or any less term may be substituted for penal servitude. 


(a) The legislative powers of the Governor-General in Council are 
derived from a series of enactments. 

Under s. 73 of the Government of India Act, 1833 (3 & 4 Will. IV, 
ce. 85), ‘at is Jawfnl for the said Governor-General in Council from 
time to time to make articles of war for the government of the native 
officers and soldiers in tho military sorvice of the Company, and for 
the administration of justice by courts-martial to be holden on such 
officers and soldiers, and such articles of war from time to time to 
repeal or vary and amend; and such articles of war shall be made and 
taken notice of in the same manner as all other the laws and regulations 
to be made by the said Governor-General in Council under this Act, 
and shall provail and be in force, and shall be of exclusive authority 
over all the native officers and soldiers in the said military service, to 
whatever presidency such officers and soldiers may belong, or where- 
soever they may be serving: Provided nevertheless, that until snch 
articles of war shall be made by the said Governor-General in Council, 
any articles of war for or relating to the government of the Company’s 
native forces, which at the time of this Act coming into operation sha! 
be in force and use in any part or parts of the said territories, shal: 
remain in force,’ 

By s. 22 of the Indian Councils Act, 1861 (24 & 25 Vict. c. 67), the 
Governor-General in Council was empowered at meetings for the 
purpose of making laws and regulations as aforesaid, and subject to 
the provisions theroin contained, ‘to make Jaws and regulations for 
repealing, amending, or altering any laws or regulations whatever 
now in force or hereafter to be in force in the Indian territories now 
under the dominion of Her Majesty, and to make laws and regulations 
for all persons, whether British or native, foreigners or others, and for 
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all courts of justice whatever, and for all places and things whatever 
within the said territories, and for all servants of the Government of 
India within the dominions of princes and States in alliance with Her 
Majesty ; and the laws and regulations so to be made by tho Governor- 
General in Council shall control and supersede all laws and regulations 
in anywise repugnant thereto which shall have been made prior thereto 
by the governors of the presidencies of Fort Saint George and Bombay 
respectively in Council, or the Governor or Lieutenant-Governor in 
Council of any presidency or other te1ritory for which a council may 
be appointed, with power to make laws and regulations, under and by 
virtue of this Act: Provided always, that the said Governor-General 
in Council shall not have the power of making any laws or regulations 
which shall repeal or in any way affect any of the provisions of thus Act : 


‘Or any of the provisions of the Government of India Act, 1833, 
and of the Government of India Act, 1853, and of the Govern- 
ment of India Act, 1854, which after the passing of this Act shall 
remain in force : 

‘Or any provisions of the Government of India Act, 1858, or of the 
Government of India Act, 1859: 

‘Or of any Act enabling the Secretary of State in Council to raise 
mouey in the United Kingdom for the Government of India: 

‘ Or of the Acts for punishing mutiny and desertion in Her Majesty's 
Army or in Her Majesty’s Indian forces respectively ; but subject 
to the provision contained in the Government of India Act, 1833, 
8. 73, respecting the Indian articles of war : 

‘Or any provisions of any Act passed in this present session of 
Parliament, or hereafter to bo passed, or anywiso affecting Her 
Majesty’s Indian torritories, or the inhabitants thereof : 

‘Or which may affect the authority of Parliament, or the constitu- 
tion and rights of the Kast India Company, or any part of the un- 
written laws or constitution of the United Kingdow of Great Britam 
and Ireland, whereon may depend in any degree the allegiance 
of any ptrson to the Crown of the United Kingdom, or tho 
sovereignty ur dominion of the Crown over any part of the said 
territories.’ 


By s. 1 of the Government of India Act, 1865 (28 & 29 Vict. ¢. 15), 
the Governor-General of India was empowered, at meetings tor tho 
purpose of making laws and regulations, to make laws and regulations 
for all British subjects of Hor Majesty within the dominions of princes 
and States in India in alliance with Her Majesty, whether in the service 
of the Governmont of India or otherwise. 

By s. 1 of the Indian Councils Act, 1869 (32 & 33 Vict. c. 98), the 
Governor-General of India in Council was c.npowered, at meetings for 
the purpose of making laws and regulations, to make laws and regula- 
tions for all persons being native Indian subjects of Her Majesty with- 
out and beyond as well as within the Indian territories under the 
dominions of Her Majesty. And under s. 3 of the same Act a law or 
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regulation 80 made is not to be invalid by reason only of its repealing 
or affecting ss. 81, 82, 83, 84, 85, or 86 of the Government of India 
Act, 1833. Sections $1 to 83 and 85 of the Act of 1833 were repealed 
by the Statute Law Revision Act, 1890 (53 & 54 Vict. c. 33). 

The Indian Marine Servico Act, 1884 (47 & 48 Vict. c. 38), gives 
power to make laws for the Indian Marine Sorvice. , 

Section 45 of the Government of India Act, 1833 (3 & 4 Will. IV, 
¢. 85), enacts that all laws and regulations mude under that Act, so 
long as they remain unrepealed, shall be of the same force and eflect 
within and throughout the Indian territorics as any Act of Parliament 
would or ought to be within the same territories, and shall be taken 
notice of by all courts of justice whatsoever within the same territories 
in the same manner as any public Act of Parliament would or ought to 
be taken notice of, and it shall not be necessary to register or publish in 
any court of justice any laws or regulations made by the said Governor- 
General in Council. This enactment has not been repealed, but the 
first part of it applies in terms cnly to laws made under the powers 
given by the Act of 1833, and ts not reproduced in the Act of 1861, 
or capressly mado applicable to laws made under the powers given by 
that Act. Its repetition o1 application was probably considered un- 
necessary in 1861. The exemption from the obligation to register, which 
is in general terms, was cnacted with reference to the questious which 
had arisen as to the necessity for registering enactments made under 
various statutory powers conferred before 1833. : 

The powers of legislation reproduced in this Digest are not exhaustive. 
Under various Acts of Parliament the Indian Legislature, like other 
British legislatures with limited powers, has power to make laws on 
particular subjects with more extensive operation than laws made 
under its ordinary powers. Sve e.g. the Extradition Act, 1870 (33 & 34 
Vict. ¢. 52, 5. 18), the Slave Trade Act, 1876 (39 & 40 Vict. c. 46, ¢. 2), 
tho Fugitive Offenders Act, 1881 (44 & 45 Vict. ¢. 69, s. 32), the Colomal 
Courts of Admiralty Act, 1890 (53 & 54 Vict. ¢. 27), the Colonial Pro- 
bates Act, 1892 (55 & 56 Vict. 6,8. 1), and the Merchant Shipping 
Act, 1844 (57 & §8 Vict. ¢. 00, 58. 264, 308, 735, 730). 

The leading case on the general powers of the Indian Legislature 
is The Queen y. Burah (1878), L. R. 3 App. Cas. 889. Tho Indian 
Logislature had passed an Act (XXII of 1869) purporting :—First, 
to remove the Garo Wills from the jurisdiction of fhe ordinary civil 
and criminal courts, and from the law applicable to those courts, and, 
secondly, to vest tho administration of civil and criminal justice in 
those territories in officers appointed by the Lievtenant-Governor of 
Bengal. The Act was to come into operation on a date to be fixed by 
the heutenant-governor. By the ninth section tho lieutenant-governor 
was empowered, by notification in the Calcutta Gazette, to extend all 
or any of the provisions of the Act to certain neighbouring mountainous 
districts. The vahdity of the Act, and particularly of the ninth section, 
was quostioned, but was maintained by the Judicial Committee of the 
Privy Council, who held (1) that the Act was not inconsistent with the 
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i Courts Act, 1861 (24 & 25 Vict. c. 104), or with the Gnarver 
of the Calcutta High Court ; (2) that it was in its general scope within 
the legislative powers of the Governor-General in Council; (3) that 
the ninth section was conditional legislation and not a delegation of 
legislative power, and (4) that where plenary powers of legislation exist 
as to particular subjects, whother in an imperial or in a provincial 

’ legislature, they may bo well exercised, either absolutely or condition- 
ally ; in the latter case leaving to some external authority the time and 
manner of carrying its legislation into cffuct, and the area over which 
it is to extend. 

Lord Selborno, in delivering the judgement of the Judivial Com- 
mittee, expressed himself as follows : 

“The Indian Legislature has powers expressly limited by the Act 
of the Imperial Parliament which created it, and it can, of course, do 
nothing beyond the limits which circumscribe these powers. But, 
when acting within these limits, it is not in any sense an agent or 
delegate of the Imperial Parliament, but has, and was intended to 
have, plenary powers of legislation, as large, and of the same nature, 
as those of Parliament itself. Tho established courts of justice, when 
a question arises whether the prescribed limits have beeu exceeded, 
must of necessity determine that question ; and the only way in which 
they can properly do so is by looking to the terms of the instrument, 
by which affirmatively the legislative powers were created, and by 
which nogatively they aro restricted. If what has been done is legis- 
lation within the general scope of the affirmative words which give the 
power, and if it violates no express condition or restriction by which 
that power is limited (in which category would of course be included 
any Act of the Imperial Parliament at variance with it), it is not for 
any court of justice to inquire further, or to enlarge constructively 
those conditions and restrictions.’ ’ 

The samo principles have been since laid duwn with respect to 
colonial legislatures in the case of Powell v. Apollo Candle Company 
(1885), 10 App. Cas. 282. See also Harris vy. Davies (1885), 10 App. 
Cas. 279, and Musgrove v. Chun T'eeony Toy, [1891] L. BR. A.C. 274 
(the Chinese immigration case). 

On the powers of the Australian Commonwealth Parliament to 
compel attendance of witnesses and production of documents see 
Attorney-General of the Commonwealth of Australia vy. The Colonial 
Sugar Refining Company and others, December 17, 1913. 

In Sprigg v. Siggan, [18y7] A. C. 238, it was held on appeal from 
the Cape that a power for the governor to add to the existing laws 
already proclaimed and in force in Pondoland such laws us he should 
from time to time by proclamation deckire to be in force in those 
territories, did not authorize the issue of a proclamation for the arrest 
and imprisonment of » particular chicf. 

(b) The expression used in the Indian Councils Act, 1861, is ‘ the 
Indian territories nuw undor the dominion of Her Majesty.’ But s. 3 
of the Indian Councils Act, 18y2 (55 & 56 Viet. ¢. 14), explains that 
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this is to be read as if the words ‘or hereafter’ were mserted after 
‘now.’ Consequently it is represented by British India, which means, 
the territories for the time being constituting British India (see s. 124 
and the netes thereon). 

(c) The *ct of 1861 gave power to make laws for all servants of 
the Government of India within the dominions of princes and States 
in alliance with Her Majesty.’ The Act of 1865 gave power to make 
laws ‘for all British subjects of Her Majesty within the domimons of 
princes or States in India in alliance with Her Majesty, whether in the 
service of the Government of India or not.’ Consequently it may be 
argued that the power to make laws for servants of the Government 
of India, as distinguished from British subjeots generally, extends 
beyond the Native States of India. But, having regard to the sense 
in which the phrase ‘ princes and States in alliance with Her Majesty’ 
is commonly used in Acts relating to India. it seems safer to adopt the 
narrower construction and to treat the expressions n the Act of 1861 
and in the Act of 1865 as synony:ous.? 

The expression ‘Government of India’ is defined by the Indian 
General Clauses Act (X of 1897), in terms which would exclude the 
local Governments. But this detinition docs not apply to the con- 
struction of an English Act of Parhoment, and the expression ‘ servants 
of the Government of India’ in the Act of 1861 would doubtless be 
held to include all servants of the Crown employed by or under the 
Government of India, whether directly employed by the Government of 
India in its narrower sense, or by or under a local Government, and 
whether British subjects or not. Sce the definition of * Government’ 
in Act X of 1897, s. 3 (21). 

Tt bas been argued that the expression ‘ British subjects ui Her 
Majesty ’ was used in the Act of 1865 in its older and narrower sense, 
as not including persons of Asiatic descent. 1f so, there would be no 
power under this enactment to legislate for natives of Coylon in the 
Nizam’s territories. In practice, however, the questions referred to 
in this note do not cause difficulty because a wider power to legislate 
for persons and things outside British India can be exercised under 
the Foroign Jurisdiction Act. See below, Chapter V. 

(d) The Indian Articles of War are contained in Act VIII of 1911. 
The words ‘ or followers’ do not occur in the Act of 1833, but their 
insertion seems to be justified by the Army Act, which, after a saving 
for Indian military law respecting officers or soldiers or followers in 
Her Majesty's Tudian forces, being natives of India, enavts (8. 180 
(2) (6) ) that, ‘For the purposes of this Act, tho expression “ Indian 
military law’? means the Articles of War or other matters made, 
enacted, or in force, or which may hereafter be made, enacted, or in 
force, under the authority of the Government of India; and such 

* On goncral principles, there would seem to be no objection to legislation 
conferring jurisdiction in respect of an offence committed by a servant of 
the Crown in any foreign country, where the offence consists of @ breach of 
his duty to the Crown. 
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articles or other matters shall extend to such native officers, soldiers, 
_and followers, wherever serving.’ 

(e) The East India Company used to keep a small naval force, 
known first as the Bombay Marine, and afterwards as the Indian Navy. 
This force was abolished in 1863, when it was decided that the Royal 
Navy should undertake the defence of India against serious attack by 
sea, and should also provide for the performance of the duties in the 
Persian Gulf which had been previously undertaken by the Indian 
Navy. After the abolition of the Indian Navy, two small services, 
the Bengal Marine and the Bombay Marine, came into existence for 
local purposes, but were found to be expensive and inefhcicnt, and 
accordingly the Government of India amalgamated them into the force 
now known as the Indian Marine. According to the preamble to 
the Indian Marine Service Act, 1884 (47 & 48 Vict. c. 38), this force was 
‘employed under the direction of the Governor-General in Council for 
the transport of troops, the guarding of convict settlements, the sup- 
pression of piracy, the survey of coasts and harbours, tho visiting of 
lighthouses, the relief of distressed or wrecked vessels, and other local 
objects,’ and was 1iaintained out of the revenues of India. 

The ships on this establishment were Government ships, but did 
not form part of the Royal Navy, and consequently did not fall within 
the provisions either of the Merchant Shipping Acts on the one hand, 
or of the Naval Discipline Act (29 & 30 Vict. ¢. 109) on tho other, or 
vf any corresponding Indian enactments. They wore in fact in the 
same kind of position as some of the vessels employed by the Board 
of Trade and by the Post Office in British waters. Under these cir- 
cumstances it was thought expedient that the Governor-General in 
Council should have power to make laws for the maintenance of 
discipline in Lheir service ; and, accordingly, the Indian Marine Service 
Act, 1884, was passed for this purpose. It enabled the Governor- 
General in Council, at legislative meetings, to make laws for all persons 
employed or serving in or belonging to Her Majesty’s Indian Murine 
Service, but the punishments were to be of the same character as thoso 
under the Navy Acts, and the Act was not to operate beyond the 
limits of Indian waters as defined by tho Act, i.e. the old lumits of the 
East India Company’s charter. The reasons for the limitation to 
Indian waters were, doubtless, that it was desirable to maintain the 
local character of the objects for which, according to the preamble, 
the establishment was maintained ; that if, under exceptional circum- 
stances, a ship belonging to the establishment was sent to English 
waters, on transport service or otherwise, no practical difficulties in 
ma.ntaining discipline were likely to arise ; and that it was not desirable 
to give to these ships and to their officers, vstside Indian waters, their 
proper sphere of operations, a status practically equivalent to that 
of the Royal Navy. ‘The officers of the Indian Marine Service are 
appointed by the Governor-Geneval in Council, but do not hold com- 
missions from the King, and consequently cannot exercise powers of 
command over officers and men of the Royal Navy. The ships are 
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unarmed, and therefore are practically uf no use for the suppression of 
piracy. In time of war, however, the King may, by Proclamation or 
Order in Council, direct that any vessel belonging to the Indian Marine 
Service, and the men and officers serving therein, shall be under the 
command of the senior navat officer of the station where the vessel is, 
and while the vessel is under such command, it is to be deemed, to all 
intents, a vessel of war of the Royal Navy, and the men and officers 
are to be yyder the Naval Discipline Act, and subject to regulations 
issued by tho Admiralty with tho concurrence of the Secretary of State 
for India in Council (47 & 48 Vict. c. 38, s. 6). 

Under the power conferred by tho Indian Marine Service Act, 1884, 
the Indian Legislature passed the Indian Marine Ast, 1887 (Act XIV 
of 1887), which established for the Indian Marine Service a codo of 
disciphne corresponding to that in foree for the Royal Navy, and 
declared that Chapter VII of the Indian Ponal Code, ‘as to offences 
relating to the Army and Navy,’ was to apply as if Her Majesty's Indian 
Marine Service were comprised in the Navy of the Queen (s. 79). 

On the relations between the Royal Navy and the Indian Marine 
Service, sec the evidence given by Sir John Hext and others in the 
Virst Report of the Royal Commission on the administration of the 
expenditure of India (1896). 

(f) The words ‘or apply to any persons for whom the Governor- 
Genoral in Council has power to make laws’ are not in the Act of 
1861, but seem to be implied by the context. 

(g) ‘ Aftecting’ would probably be construed as equivalent to 
‘altering’. 

(hk) The short titles given by the Short Titles Act, 1896, are sub- 
stituted in the text for the longer titles used in the Act of 186:. It 
will be observed that, subject to the exceptions here specified, the 
Parliamentary enactinents relating to India may be repealed or altered 
by Indian legislution. ‘This power is saved by the language used 10 
producing these enactments in the Digest. Soe c.g. 8s. 101, 103, 105. 

(i) Tro language of tho Act of 1861 is: ‘ any provisions of any Act 
passed in this present session of Parliament, or horeafter to be passed, 
in anywise affecting Her Majosty’s Indian territories, or the inhabitants 
thereof.’ See RB. v. Meares, 14 Bengal Law Reports, 106, 112. 

(j) 44 & 45 Vict. c. 58. Under s. 136 of this Act as amended by 
s. 4 of the Army (Amendment) Act, 1895 (58 & 59 Vict. c. 7), the pay 
of an officer or soldier of Her Majesty’s regular forces must be paid 
without any deduction other than the deductions authorized by this 
or by any other Act, or by any Royal warrant: for the time being, or 
by any law passed by the Governor-General of India in Council. 
Thus the Indian Legislature has power to authorize deductions from 
military pay, but this power cau hardly be treated as power to amend 
the Army Act. 

(k) After theso words followed in the Act of 1861 the words ‘ ur 
the constitution and rights of the East India Company.’ It will be 
remombered that the Company was not formally dissolved until 1874. 
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(1) ‘Whereon may depend . . . United Kingdom These words 
are somewhat indefinite, and a wide meaning was attributed to them 
by Mr. Justice Norman in the case of In the matter of Ameer Khan, 
6 Bengal Law Reports, 392, 456, 459. In this case, which turned on 
the validity of an arrest under Regulation IlI of 1818, the powers 
of the Indian Legislature under successive charters and enactments 
were fully discussed. 

(m) Are the words ‘ or the sovereignty,’ &c., to be connected with 
‘whereon may depend,’ or with ‘affecting ?’ Probably the latter. 
Tf so, legislation to authorize or confirm the cession of territory is 
placed by these words beyond the powers of the Indian Legislature. 
The power of the Crown to cede territory in India and elsewhere was 
fully discussed in the Bhaunagar case, Damodhar Khan v. Deoram 
Khanji, I. L. R. 1 Bom. 367, L. R. 2 App. Cas. 332, where the Judicial 
Committee, without expressly deciding the main question at issue, 
clearly intimated that in their opinion the Crown possessed the power. 
This opinion was followed by the high court at Allahabad in the case 
of Lachmi Narayan v. Ra ja Pratab Singh, 1. L. R.2 All. 1. See further, 
Sir H. 8. Maine’s Minute of 1868 on the Rampore Cession case (No. 79), 
and the debates in Parhament in 1890 on the Anglo-German Agrec- 
ment Bill, by which the assent of Parhament was given to the 
agreement for the cession of Heligoland, and m iyo4 (June 1) on tho 
Anglo-French Convention Bill. 

(x) icc. a chartered high court. See s. 124. 

(o) This reproduces 3 & 4 Will. IV, ¢. 85, 5. 40, and is the reason 
why the sanction of the Secretary of State in Council 1s recited in the 
preaindle to the Punjab Courts Act, 1884 (XVII1 of 1884, printed in 
the Punjab Code). 

(p) ‘Auy authority in India.’ The words of the Act are: ‘the 
Governors of the Presidencies uf Fort St. George and Bombay 1e- 
spectively in Council, or tho Governor or Licutenant-Governor in 
Council of any presidency or other territory for which a coum i! may 
be appointed, with power to make Jaws and regulations by virtue of 
this Aci.’ 

(q) These were the old limits of the East India Company's charter. 


64.—(1) (a) At a legislative meeting of the governor- 
general’s council no business shall be transacted other than 
the consideration of measures introduced for proposed to be 
introduced | (b) into the Council! for the purpose of enactment, 
or the alteration of rules for the conduct of business at legis- 
lative meetings (c). 

(2) At a legislative meeting, of the governor-general’s 
council no motion shall be entertained other than a motion 
for leave to introduce a measure into the council for the 
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purpose of enactment, or having reference to a measure intro- 
duced [or proposed to be introduced] (6) into the council 
for that purpose, [or having reference to some rule for the 
conduct of business] (b). 


(3) 1t shall not be lawful, without the previous sanction 
of the governor-general, to introduce at any legislative 
meeting of the governor-general’s council any measure 
affecting— 

(a) The public debt or public revenues of India or imposing 

any charge on the revenues of India (d) ; or 

(b) The religion or religious rites and usages of any class 

of His Majesty’s subjects in India; or 

(c) The discipline or maintenance of any part of His 

Majesty’s military or naval forces ; or 

(a) The relations of the Government with foreign princes 

or States. 

(4) Provided that the Governor-General in Cound] must, 
with the sanction of the Seerctary of State in Council, make 
rules authorizing at any Jegislative mecting of the governor- 
general’s council the discussion of the annual financial state- 
ment ot the Governor-General in Council and of any matter 
of general public interest and the asking of questions, but 
under such conditions and restrictions as may be in the said 
rules prescribed. Rules made under this sub-section shall 
not be subject to alteration or amendment at legislative 
meetings of the council (e). 


(a) As to the object with which this section was framed, see par. 24 
of Sir C. Wood’s dispatch of August 9, 1861. 

(b) The words ‘ or proposed to be introduced’ and ‘ or having refer- 
ence to some rule for the conduct of business’ are not in the Act of 
1861, but represent the existing practice. 

(c) Section 5 of the Indian Councils Act, 1909 (9 Edw. VII, o. 4), 
requires rules to be made for the conduct of non-legislative business at 
meetings of the Governor-General’s legislative council, and the range of 
business at these meetings has been materially extended by the rules 
so made, See Chapter I, 

(d) The words ‘or imposing any charge on the revenues of India’ 
might perhaps be omitted as unnecessary. 
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(e) This proviso reproduces the alterations made by the Act of 1909. 
Under the existing rules the financial statement must be explained 
in council every year, and a printed copy must be given to every 
member. Any member may move resolutions on the financial state- 
ment, the member in charge has the right of reply, and the discussion 
is closed by any observations the member in charge or the president 
may think fit to make. At a later stage the budget is brought forward 
for discussion, but no resolutions may then be moved. 

65 —(1) When an Act has been passed at a legislative 
meeting of the governor-general’s council, the governor- 
general, whether he was or was not present in council at 
the passing thereof, may declare that he assents to the Act, 
or that he withholds assent from the Act, or that he reserves 
the Act for the signification of His Majesty’s pleasure 
thereon. 

(2) An Act of the Governor-General in Council has not 
validity until the governor-general has declared his assent 
thereto, or, in the case of an Act reserved for the signification 
of His Majesty’s pleasure, until His Majesty has signified 
his assent to the governor-general through the Secretary of 
State in Council, and that assent has been notified in the 
Gazette of India. 


66.—(1) When an Act of the Governor-General in 
Council has been assented to by the governor-general he 
must send to the Sccretary of State an authentic copy 
thereof. 

(2) It is lawful for His Majesty to signify through the 
Secretary of State in Council his disallowance of any such 
Act. 

(3) Where the disallowance of any such Act has been so 
signified, the governor-general must forthwith notify the 
disallowance, and thereupon the Act, ¢s from the date of the 
notification, becomes void accordingly (a). 

(a) When an Act has been passed by the Governor-General in Council 
the Secretary of State usually sends a dispatch intimating that the 
Act has been considered in council and will be left to its operation. 


But this formal expression of approval is not essential to the validity 
of the Act, 
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67. The Governor-General in Council may at legislative 
meetings of the guvernor general’s council, subject to the 
assent of the yuvernor general, make rules for the conduct 
of business at legislative meetings of the cowie, and for 
prescribing the mode of promulgation and authentication of 
Acts made at such meetings, but any such rule may be 
disallowed by the Secretary of State m Council, and if so 
disallowed has no effect 


A bill, when introduced, 1s pubhshed in the official gazettes in 
English and the local vernacular, with a ‘Statement of Objects and 
Reasons, and a similar course ts usually aloptcd after every subsequent 
stage of the bill at which important amendments have been made, 
Thus a bill as amonded in committee 1s published with the report of 
the committee explaining tho nature of ind rewons for the amendment. 
The draft of a billig in some eases pablished for the purpose of elterting 
opuuon, before its mtroduction into fhe council 

When a bill 1s introduced, or on some subsequent occasion, the 
member in charge of 1t makes one or moro of the following motions : 

(1) That it be reforrcd to a select committee, or 

(2) That it be taken into considcration by the couneil, either at 
once or on some future day to be then mentioned , or 

(3) That it be circulated for the purpose of eliciting opmion . hereon 

The usual course 1s to refer a bill after introduction to a select com 
mittce It 15 then considered in council after it 1 reported by the 
comnuttoe, with or without amendments, and 15 passed, either with 
or without further amendments made by the council 


68.—(1) (a) The local Government (6) of any part of 
British India to which this section for the time being applies 
may propose to the Governor General in Council the draft of 
any regulation for the peace and government of that part, 
with the reasons for proposing the regulation 

(2) Thereupon the Governor General 1n Council may take 
any such draft and reasons into consideration, and when any 
such draft has been approved by the Governor-General in 
Council and assented to by the governor general (c), 1t must 
be published in the Gazette of India, and im the local official 
gazette, if any, and thereupon has the hke force of law and 
1s subject to the like disallowance as if 1t had been made by 
the Governor General in Council at a legislative meeting. 

(3) The governor-general must send to the Secretary of 
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State an autnentic copy of every regulation to which he has 
assented under this section. 


(4) The Secretary of State may by resolution in council 
apply this section to any part of British India as from a date 
to be fixed in the resolution, and withdraw the application of 
this section from any part to which it has been applied (4). 


(a) This power was conferred by the Act of 1870, with the object 
of providing a more summary Iogislative procedure for tho more 
backward parts of British India. The enactment conferring the power 
was passed in consequence of a dispatch from the Government of India 
drafted by Sir H. 8. Maine. (See Minutes by Sir H. 8. Maine, Nos. 67, 
69.) The regulations made under it must be distinguished from the 
old Madras, Bengal, and Bombay regulations, which were made before 
1835 by the Governments of the thtos presidencies, and some of which 
are still in force. 

(6) ‘ Local Government’ is defined by s, 124. 

(c) It will be observed that the Governor-General in Council cannot 
amend the draft. 

(a) Tho Indian Statute Book has from the earliest times contained 
‘ deregulationizing ’ enactments, i.e. enactments barring, complotely 
or partially, the application in the more backward and less civilized 
parts of the country of the ordinary law, which was at first contained 
in the old ‘regulations.’ These enactments took varied and some- 
times very complicated forms, so that, in course of time, doubts arose, 
and it became occasionally « matter of considerable difficulty to ascer- 
tain what laws were and what were not in force in the different ‘ deregu- 
jlationized’ tracts. The main object of the Scheduled Districts Act, 
1874 (XIV of 1874), was to provide a method of removing these doubts 
by means of notifications to be issued by the Executive Government. 
Tho preamble refers to the fact that ‘ various parts of British Indie 
had never been brought within, or had from time to time been removed 
from, the operation of the general Acts and regulations, and the juris- 
diction of the ordinary Courts of Judicature ;’ that ‘doubts had 
arisen in some cases as to which Acts or regulations were in force in 
such parts, and in other eases as to what were the boundaries of such 
parts;’ and that ‘it was expedient to provide readier means for 
ascertaining the enactmentsin force in such territories and tho boun- 
Caries thereof, and for administering the law therein.’ The Act then 
procecds to specify and constitute » number of deregulationized tracts 
as ‘ scheduled districts,’ to givo the power of declaring by notification 
what enactments are, or are not, actually in foree in any scheduled 
district, and to provide tor extending by notificavion to any ‘ scheduled 
district,’ with or without modifivations or restrictions, any enactment 
in force in any part of British India at the date of the extension. The 
Act also gives powers to appoint officers for the administration of a 
scheduled district, and to regulate their procedure and the exercise of 
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their powers therein, and also to seltle questions as to the boundaries 
of any such tract. A large number of declaratory and extending 
notifications have been issued under the Act. 

Every district to which 33 Vict. c. 3,8. 1 (reproduced by this section 
of the Digest), is made applicable thereupon bevomes by virtue of g. 1 
of the Indian Scheduled Districts Act, 1874 (XTV of 1874), a scheduled 
district within the meaning of that Act and of the Indian General 
Clauses Act, 1897 (X of 1897, 8. 3 (49)). 

Tho Scheduled Districts Act, 1874, is immediately followed in the 
Indian Statute Book by the Laws Local Extent Act, 1874 (XV of 1874), 
tho object of which is to remove doubts as to the application of certain 
enactments to the whole or particular parts of british India. This 
Act also uses the expression ‘ scheduled districts,’ but in a sense which 
has in the course of time become different from that in which the term 
is used in the Scheduled Districts Act. The lists of scheduled districts 
appended to the two Acts were originally identical, but since 1874 
Acts have been passed which have amended or partially repealed the 
list in Act XIV, but havo not in all cases made corresponding altera- 
tions in the list annexed to Act XV. Moreover, certain regions not 
included in the original schedule have, by reason of the application to 
them of 33 Vict. ¢. 3, s. 1, become ipso facto scheduled districts. The 
Legislative Department of the Government of India has published lists 
of the ‘territories which are ‘‘ doregulationized,” “‘ scheduled.” and 
subject to the statute 33 Vict. c. 3, 8. 1, respectively.’ ° 


69. The governor-gencral may in cases of emergency 
make and promulgate ordinances for the peace and good 
government of British India, or any part thereof, and any 
ordinance so made has, for such period not exceeding six 
months from its promulgation as may be declared in tho 
notification, the like force of law to a law made by the 
Governor-General in Council at a legislative meeting; but 
the power of making ordinances under this section is subject 
to the like restrictions as the power of making laws at 
legislative meetings; and any ordinance made under this 
section is subject to the like disallowance as a law passed 
at a legislative meeting, and may be controlled or superseded 
by any such law. 


The power given by this section has rarely been exercised, and 
should be called into action only on nrgent occasions. The reasons for 
a resort to it should always be recorded, and these, together with the 
Ordinance itself, should be submitted without loss of time to His 
Majesty’s Government, 
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Local Legislatures. 


70. The Governor of Bengal in Council, the Governor of Meaning 


Madras in Council, the Governor of Bombay in Council, the ta 


Lieutenant-Governors in Council of the United Provinces of apes & 
Agra and Oudh, the Punjab, Burma, and Bihar and Orissa, ‘56 Vict. . 


: «8 : ‘ 14,8. 6, 
the Chief Commissioners in Council of Assam and the ] 
Central Provinces, and any local legislature which may be 
hereafter constituted in pursuance of the Indian Councils bee 
. oa F Viet, c. 
Act, 1861, are local legislatures within the meaning of aed 
this Digest. 

This section follows substantially the definition of ‘local legislature * 
m the Indian Councils Act, 1892 (55 & 50 Vict. c. 14, 5. 6), with the 
modifications required by the constitution of local Jegislaturos since its 
pasring. 


71.—(1) (a) The legislative powers of the Governor of Constitu- 


‘ + . . t 
Bengal in Council, the Governor of Madras in (Council, and oo 
the Governor of Bombay in Council are exercised at legislative iia 

1 
meetings of their respective councils. in Bengal, 
Madras, 
(2) For the exercise of those powers the governors of se ‘ 
; : mbay, 
Bengal, Madras, and Bombay respectively must nominate [24 & 25 
y 
and yarious bodies elect persons resident in India to be a a : 
additional members of their councils. La 
10 4p 
1,6. 


(3) The maximum number of the additional members of 3 '¢ + 
each of the said councils (besides the advocate-gencral of the V, ¢, 6, 


1 (b)}. 
province or officer acting in that capacity) is fifty (4). ame 


(4) In the case of the councils of the Governors of Madras 
and Bombay, and if so ordered by the Governor of Bengal 
m the case of his council, the advccate-general or acting 
advocate-general for the time being of the presidency must 
be appointed one of the additional members of the council of 
the governor of that presidency 

(5) Of the additional men bers of each of the said councils 
at least one-half must be persons who are not in the civil 
or military service of the Crown in India, and if any such 

1691 R 
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additional member accepts office under the Crown in India, 
his seat as an additiunal member thereupon becomes vacant. 

(6) The term of office of an additional member of any 
of the said councils jother than the advocate-general or 
acting advocate-genera)] {c) is ordinarily three years (d). 

(7) An additional member of any of the said councils is 
entitled to be present at legislative meetings of the council, 
and at no other. 


(8) The Governor-General in Council must, with the 
approval of the Secretary of State in Council, make regula- 
tions (e) as to the conditions under which and manner in 
which nominations and elections are to be made in accord- 
ance with this section, and prescribe the manner in which 
such regulations are to be carried into effect. 


(a) This section reproduces the provisions of the Act of 1861, as 
modified by the Act of 1909. 

(6) The number under the Act of 1861 was not less than four nor 
more than eight. 

(c) The words in square brackets probably express the effect of the 
Act of 1861, but the construction 1s not cloar. 

(d) Sve footnote (c) to section Go above, p. 225. 

(e) The effect of these regulations 15 summarized in Chapter 7 


Procedure 72.—(1) At every legislative meeting of the council of 


#ilegis- the Governor of Bengal, the Governor of Madras, or the 


pete Governor of Bombay, the governor or some ordinary member 


Sonal, of his council, and at least ten additional members of the 
and Bom. council, must be present (a). 


a, &25 (z) The governor, if present, and in his absence the vice- 
pgerie ’ president, or, in the absence of the vice-president, the senior 


Sines jena member (0) of the Governor’s Council, presides. 
re 7 
(3) In case of difference of opinion at any such legislative 


meeting, the opinion of the majority prevails. 


(4) In case of an equality of votes, the governor, or in his 
absence the member presiding, has a second or casting vote. 
(5) Any such legislative meeting must be held at such time 
and place as the governor appoints, and may be adjourned by 
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the governor or by the person presiding at the meeting if so 
authorized by the governor. 

(a) By the Regulations of November 15, 1909, as amended in 1912, 
ten additional members are required to be present to form a quorum. 

(6) The expression in the Act of 1861 1s ‘semor civil ordinary 
member,’ and the word ‘civil’ was perhaps intended to exclude the 
local commander-in-chicf, who, however, was an extraordinary member. 
Tf so, the word has become unnecessary since the passing of the Madras 
and Bombay Armies Act (56 & 57 Vict c. 62). Tho Indian Councils 
Act, 1909, requires the appointment of a vice-president to take the 
place of the governor in his absence. 


73.—(r) The additional members of the Council of the 
Lieutenant-Governor of Bihar and Orissa and the members of 
the councils for legislative purposes of other heutenant- 
governors and of chief commissioners («) must be such persons 
resident in India as the lheutenant-governor or chief commis- 
sioner with the approval of the governor-general, nommates, 
and persons elected by various bodies 

(2) The maximum number of additional members or 
members is, in the case of Bihar and Orissa, and of the 
United Provinces of Agra and Oudh, fifty; im the case of 
the Punjab and Burma thirty, and in the case of Assam 
and the Central Provinces twenty-five 

(3) The maximum number of the members of uny other 
council of a lieutenant-governor constituted for legislative 
purposes is thirty. 

(4) The term of office of an additional member of the 
Council of the Lieutenant-Governor of Bihar and Orissa and 
of a member of any other leutenant-governor’s council 18 
ordinarily three years (6). 

(5) The Governor-General in Council may, with the 
approval of the Secretary of State in Council, make regu- 
lations as to the conditions under which and manner in 
which nominations and elections are to be made in accordance 
with this section, and prescribe the manner in which such 


regulations are to be carned into effect (c). 
R2 
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(a) By 8. 44 of the Indian Councils Act, 1861, the Governor-General 
in Council was also empowered to extend the provisions of the Act to the 
territories known as the North-Western Provinces and the Punjab 
respectively. A legislative council was established for the North- 
Western Provinces and Oudh together (ree the powers under the next 
section), by proclamation of November 26, 1886, ar.d the name of the 
province for which the council was established was in 1901 altered to 
the United Provinces of Agra and Oudh. Legislative conncils were 
established for the Punjab and Burma by proclamation of April 9, 
1897, for the province of Bihar and Orissa by proclamation of 
March, 1912 (sce Act VIT of 1912), for Assam in 1912, and for the 
Central Provinces in 1913. Under the regulations for the constitution 
of these legislative councils a majority of the members of each council 
must be persons who are not in the civil or military service of the 
Crown in India, 

(b) Sec footnote (c) to section 60, above, p 225. 

(¢} This power was given by the Act of 1909. Tho regulations are 
to the same general effect as those for Madias and Bombay. 


74,—(1) The Governor-General in Council may, with the 
previous approval of the Seerctary of State in Council, and 
by notification in the Gazette of India, constitute a new 
province for legislative purposes, and, if necessary, appoint 
a Jieutenant-governor for uny such province, and constitute 
the Lieuténant-Governor in Council] of the province, as from 
a date specified in the notification, a local legislature for that 
previnee, and define the limits of the provinee for which 
the Lieutenant-Governor in Couneil is to exercise legislative 
powers 


(2) Any law made by the local legislature of any province 
shall continue in foree in any part of the province severed 
therefrom in pursuance of this section until superseded by 
a law of the governor-general or of the local legislature to 
whose province the part is annexed (a). 


(a) This section 1s intended tu give the effect of the oxisting enact- 
ments in the Act of 1861 (24 & 25 Vict. ¢, 67, 88. 46-49), which run as 
follows : 

“46. It shall bo lawful for the governor-general, by proclamation 
as aforesaid, to constitute from time to time new provinces for the 
purposes of this Act, to which the hike provisions shall be applicable ; 
and, further, to appoint from time to time a lieutenant-governor to 
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any province so constituted as aforesaid, and from time to time to 
declare and limit the extent of the authority of such lieutenant- 
governor, in like manner as is provided by the Government of India 
Act, 1854, respocting the licutenant-governors of Bengal and the 
North-Western Provinces. 

‘47. It shall be lawful for tho Governor-General in Council, by 
such proclamation as afuresnid, to fix the limits of any presidency, 
division, province, or territory in India for the purposes of this Act, 
and further by proclamation to divide or alter from time to time the 
limits of any such presidency, division, province, or territory, for the 
said purposes. Provided always, that any law or regulation mado 
by the Governor or Licutenant-Governor in Council of any presidency, 
division, province, or territory shall continuo in force in any part 
thereof which may be severed therefrom by any such proclamation, 
until superseded by law or regulation of the Governor-General in 
Council, or of the Governor or Licutcnant-Governor in Council of the 
presidency, division, province, or territury to which such parts may 
become annexed. 

“48. It shall be lawful for every such Licutcnant-Gevernor in Council 
thus constituted to make laws for the peace and good government of 
his respective division, province, or territory ; and, except as otherwise 
hereinLeforo spociully provided, all the provisions in this Act contained 
respecting the nomination of additional membors for the purpose of 
making laws and regulations for the presidencies of Fort Saint George 
and Bombay, and limiting the power of the Governors in Council of 
Fort Saint George and Bombay, for the purpose of making laws and 
regulations, and respecting the conduct of business in the meetings 
of such councils for that purpose, and respecting the power of tho 
governor-goncral tu declare or withhold his assent to luws or regulations 
mado by the Governor in Council of Fort Saint George and Bombay, 
and respecting the power of Her Majesty to disallow the same, shall 
apply to laws or regulations to be s0 made by any such Licutenant- 
Governor in Council, 

“49. Provided always, that no proclamation to be made by the 
Governor-General in Council under the provisions of this Act, for 
tho purpose of constituting any council for any presidency, division, 
provinces, or torritorics hereinbefure named, or any other provinces, 
or for altering the boundariws of any presidency, division, province, 
ur territory, or constituting any now province for the purposo of this 
Act, shall have any force or validity until the sanction of Her Majesty 
to the same shall have been previously signified by the Secretary of 
State in Council to the governor-general.’ 

It was under these enactments that local legislatures were established 
for the North-Western Provinces and Oudh (1886), for Burma (1897), 
and for Bihar and Orissa (1912). See Act VII of 1912. 

The effect of the enactments appears to be that a new licutenant- 
governorship cannot be created unless « locul Iegisluture is croated at 
the same timo, as was done in tho last two cascs mentioned above. 


